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O R D E R 
 

    The dealer-assessee has preferred this 

second appeal assailing order dated 19.02.2015 passed by 

the learned Addl. Commissioner of Sales Tax (Appeal), South 

Zone, Berhampur (hereinafter called as „first appellate 

authority‟) in Appeal No. AA- (VAT) 08/2013-15 thereby 

confirming the order dated 03.01.2014 passed by the 
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Deputy Commissioner of Sales Tax, Ganjam-II Circle, 

Berhampur (in short, „assessing authority‟) raising extra 

demand of `20,55,813.00 including penalty of 

`13,70,542.00 for the tax period 01.08.2007 to 30.09.2012 

in the assessment framed u/s. 43 of the Odisha Value 

Added Tax Act, 2004 (in short, „OVAT Act‟).  

2.    The relevant facts leading to filing of the 

present second appeal are that dealer-assessee, a 

partnership concern, engaged in mining of decorative stones 

and in the process it extracts granite stone blocks in the 

leased mine area situated at Khamarigaon under Patrapur 

Tahasil in the district of Gnjam. On receipt of Tax Evasion 

Report (TER) from the Asst. Commissioner of Sales Tax, 

Enforcement Wing, Berhampur proceeding u/s. 43 of the 

OVAT Act was initiated and notice was issued to the dealer 

in the statutory form prescribed for the purpose. Learned 

assessing authority found from the TER that the dealer 

escaped assessment in respect of goods despatched outside 

the State of Odisha otherwise than by way of sale. In 

response to the notice issued, the dealer-assessee appeared 

before the assessing authority through its authorized 

representative and caused production of books of account. 
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The Enforcement Officials during visit of the business 

premises of the dealer-assessee verified its books of account 

for the period from 04/2005 to 08/2013 along with copy of 

lease agreement executed with Mining Department on 

20.12.2006 and found that the dealer has shown total 

transfer of decorative stones of 5,974.637 Cubic Mtr. to its 

branch outside the State, i.e. Chennai, Tamil Nadu, during 

the period from 17.08.2012 to 24.07.2012 and the value of 

such stock was disclosed at `7,56,05,082.00. It was further 

found on verification of lease deed dated 20.12.2006 that the 

dealer-lessee was required to pay royalty in advance to the 

Mining Department before removal of decorative stone from 

the lease area and keep the correct account of decorative 

stones mined for despatching the same to different 

destinations and to furnish monthly and half-yearly return 

in Form-S and annual return in Form-V to the Mining 

authorities. As per Clause No. 2 of Part-II of the Mining lease 

deed, no permission for removal of decorative stone would be 

issued unless the Government dues in respect of lease are 

paid. Decorative stone (granite stone blocks) extracted from 

the leased area and disposed of by the dealer belongs to 

Government of Odisha. The dealer by virtue of the lease deed 
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dated 20.12.2006 has got privilege to carry on all operations 

necessary for extraction, collection, stacking, processing, 

transport and disposal of minor minerals. In pursuance of 

lease deed, the dealer-assessee extracted decorative stone 

from the leased area and disposed of the same by effecting 

sale in course of export, inter-State sales and stock transfer 

to its branch situated outside the State.  

 2(a).   The authorized person of the dealer-assessee 

on being confronted to the allegations made in the TER, 

explained that the dealer entered into lease agreement with 

the Department of Mines and Geology, Government of 

Odisha, for carrying mining operation of certain lands for a 

certain period on payment of royalty. The amount which the 

dealer-assessee is paying to the Department of Mines and 

Geology as royalty is nothing but tax as provided under 

entry No. 50 of List-II of Seventh Schedule of the 

Constitution of India. As such, the transaction between the 

dealer-assessee and Department of Mines and Geology does 

not amount to sale as defined in sub-section (45) of Section 

2 of the OVAT Act. According to entry No. 54 of List-I of 

Seventh Schedule, it is the Union of India, which is the 

sovereign authority on mines and minerals development and 
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the State has no right of ownership on the minerals and it 

cannot sale the same to third parties. The transaction 

between the dealer-assessee and the Department of Mines 

and Geology, neither amounts to sell nor purchase for the 

purpose of levying tax u/s. 12 of the OVAT Act. 

 2(b).   It was observed by the assessing authority 

that the dealer-assessee has effected stock transfer of 

decorative stones to its branch outside the State and all 

such granite stone blocks were claimed to have been 

extracted from the leased area in pursuance of the aforesaid 

lease deed. All minor minerals in the natural form are the 

property of the Government. In pursuance of the lease deed 

executed with the Government, the dealer-assessee is 

entitled to extraction of minor mineral and taking stipulation 

in the lease deed, removal of decorative stones mined by the 

dealer is subject to payment of royalty of `900.00 per cubic 

meter. Thus, taking possession of minor mineral by the 

dealer by carrying out the mining operation in the lease area 

in pursuance of lease deed is considered as receipt from the 

Government. Since the dealer-assessee has received the 

granite stone blocks from the Government and made 

disposal of a portion of stock by effecting branch transfer to 



6 
 

outside the State, it was liable to pay tax u/s. 12 of the 

OVAT Act on the prevailing market price of the stock.  

2(c).   The assessing authority on going through 

the TER, the materials on record and considering the 

submissions of the dealer, came to the conclusion that the 

dealer-assessee is liable to purchase tax on the royalty 

amount, which is the purchase price of the granite received 

by the dealer and accordingly, raised demand of 

`20,55,813.00 including penalty of `13,70,542.00.     

3.   The dealer-assessee challenging the demand 

raised by the assessing authority, preferred appeal before 

the first appellate authority, who also confirmed the order of 

assessment holding that the amount paid by the dealer-

assessee in shape of royalty is nothing but purchase value of 

the taxable goods received within the State on which 

purchase tax is leviable u/s. 12 of the OVAT Act as the 

goods are not sold within the State or in the course of inter-

State trade or commerce or in the course of export out of the 

territory of India, but are disposed of otherwise.  

3(a).   The dealer-assessee being further aggrieved 

with the order of the first appellate authority confirming the 

order of assessment raising demand of `20,55,813.00, 
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preferred the present second appeal. On being noticed, the 

State-respondent has filed cross-objection supporting the 

impugned orders of the forums below. 

4.   Sri B.B. Panda, learned Counsel for the 

dealer-assessee, challenging the impugned orders of the 

forums below vehemently urged that both the fora under 

misconception of law and erroneous interpretation of 

statute, levied purchase tax u/s. 12 of the OVAT Act on the 

dealer-assessee. The State not being the owner of the 

minerals extracted from the mines and the dealer having not 

received such minerals from the State, it (State) has no right 

to levy tax on the sale. He strenuously argued that the 

forums below while initiating proceeding u/s. 43 of the 

OVAT Act on the basis of TER, have not formed any 

independent opinion and without recording any reason 

illegally started proceeding u/s. 43 of the said Act raising 

extra demand from it (dealer-assessee). The very initiation of 

the proceeding u/s. 43 of the OVAT Act being bad in law, 

the impugned orders raising extra demand from the dealer-

assessee is unsustainable. He further argued that the 

assessing authority initiated two separate proceedings u/s. 

43 of the Act against the dealer-assessee, which are contrary 



8 
 

to the intention of the legislature in enacting the said 

provision. The assessing authority did not assign reason 

whatsoever for initiating two separate proceedings u/s. 43 of 

the OVAT Act against the dealer-assessee for raising extra 

demand. On that ground also, the impugned orders of the 

forums below are unsustainable in the eyes of law. Sri 

Panda, learned Counsel for the dealer-assessee, strongly 

contended that the dealer extracted granite from the leased 

hold land and for that purpose, it paid royalty to the State. 

So, there is no question of purchase or receipt of granite by 

the dealer-assessee from the State so as to attract tax 

liability u/s. 12 of the OVAT Act. The forums below illegally 

and erroneously raised extra demand from the dealer-

assessee on account of which the impugned orders are 

unsustainable in the eyes of law.  

5.   On the other hand, learned Standing 

Counsel (CT) for the revenue supporting the impugned order 

of the first appellate authority in terms of cross-objection 

filed by it, contended that the orders impugned in the 

present second appeal have been passed strictly in 

consonance with law and on proper interpretation of the 

statute governing the field. The dealer-assessee having 
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disposed of the goods received from the State otherwise than 

by way of inter-State sale, intra-State sale or sale in course 

of export, it is liable to pay tax u/s. 12 of the OVAT Act. The 

royalty claimed to have been paid by the dealer-assessee 

extracting granite from the lease hold land is not a tax 

within the purview of the OVAT Act. The State Government 

is fully competent to impose tax on such goods and the 

same is according to the Constitution. He further contended 

that the provisions u/s. 43 of the OVAT Act do not bar 

initiation of two separate proceedings when it comes to the 

notice of the assessing authority, on the basis of any 

information in his possession, that whole or any part of the 

turnover of the dealer in respect of such tax period or tax 

periods has escaped assessment or has been under assessed 

or has been assessed at a rate lower than the rate at which 

it is assessable, or any deduction has been allowed wrongly. 

The assessing authority has not committed any illegality in 

initiating two separate proceedings for reassessment of the 

assessment already made. The second appeal filed by the 

dealer-assessee does not deserve any merit and is liable to 

be dismissed.              
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 6.   We have heard the rival submissions of the 

parties, gone through the grounds raised in the 

memorandum of appeal vis-a-vis the impugned orders of the 

forums below, cross-objection filed by the State-respondent 

and the materials on record. In view of rival contention of 

the parties, the following issues emerge for consideration in 

the present second appeal :- 

(i) Whether the assessing authority is correct in its 

approach in initiating proceeding u/s. 43 of the OVAT 

Act for reassessment and the same is in accordance 

with law ? 

(ii) Whether the granites extracted from the leased 

hold mines by the dealer-assessee are exigible to 

purchase tax u/s. 12 of the OVAT Act ? 

(iii) Whether the royalty paid to the State Government 

for extracting minerals from the leased hold mines by 

the dealer-assessee can be the purchase price for the 

purpose of calculation of purchase tax u/s. 12 of the 

OVAT Act ? 

 
7.   The first issue which strikes at the very 

authority of the assessing authority in initiating proceeding 

u/s. 43 of the OVAT Act being important amongst all the 

three issues, the same is taken up for first discussion. It is 

pertinent to mention here that the dealer-assessee in the 
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memorandum appeal filed by it, challenged the impugned 

order on the ground that there being no assessment u/s. 39, 

40, 42 or 44 of the OVAT Act, initiation of proceeding u/s. 

43 of the OVAT Act was bad in law. But in course of hearing 

of the second appeal, learned Counsel for the dealer-

assessee filed a memo indicating therein that he does not 

want to press that issue. Therefore, such ground raised by 

the dealer-assessee in the memorandum of appeal 

challenging the impugned order was not discussed and 

answered. However, the notice issued to the dealer-assessee 

in Form VAT-307 reveals that there was an assessment u/s. 

39 of the OVAT Act, for which the validity of the initiation of 

the proceeding u/s. 43 of the OVAT Act cannot be 

questioned on the above ground which was not pressed by 

the dealer. The dealer also not having pressed that issue in 

course of hearing of the appeal, the inference is that it was 

assessed u/s. 39 of the OVAT act. 

7(a).   Now coming to the issue No. (i), it is found 

from the assessment record that the assessing authority 

simply on receipt of TER initiated proceeding u/s. 43 of the 

OVAT Act and issued notice to the dealer-assessee. The 

assessing authority has not formed any independent opinion 
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or recorded any reason to believe that there exists material 

for taking action u/s. 43 of the OVAT Act. Even in the notice 

issued u/s. 43 of the OVAT Act, no reason was indicated for 

initiating action u/s. 43 of the OVAT Act. Now, therefore, 

under this circumstance, it is to be seen whether the action 

of the assessing authority in initiating proceeding u/s. 43 of 

the OVAT Act is valid or not. Learned Counsel for the dealer-

assessee relying upon the decision of this Tribunal passed in 

S.A. No. 115 (VAT) of 2018 and S.A. No. 61 (ET) of 2018 

vehemently urged that the assessing authority was 

statutorily obliged to form an opinion for escaped 

assessment after objectively examining and considering the 

TER. The assessing authority having simply proceeded with 

the escapement proceeding on the basis of TER without 

forming any independent opinion, such action is bad in law 

and the initiation of proceeding is unsustainable. Therefore, 

he submitted to set aside the impugned orders of the forums 

below on that ground. Learned Standing Counsel (CT) for 

the revenue supporting the impugned order urged that the 

language couched in Section 43 of the OVAT Act does not 

require recording of reasons for initiation of proceeding u/s. 

43 of the OVAT Act. The provisions contained therein only 
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require that where on the basis of any information in his 

possession, the assessing authority is of opinion that the 

whole or any part of the turnover of the dealer in respect of 

such tax period has escaped assessment, or been under 

assessed, or been assessed at a rate lower than the rate at 

which it is assessable; or any deduction has been allowed 

from the turnover wrongly, or any ITC has been illegally 

allowed, to which the dealer is not eligible, for that it may 

serve a notice on the dealer and after giving a reasonable 

opportunity of being heard, to assess it (dealer-assessee) to 

the best of his judgment the amount of tax due from it. The 

TER submitted by the Enforcement Wing, Berhampur is 

sufficient material to initiate proceeding u/s. 43 of the OVAT 

Act. The assessing authority did not commit any illegality in 

initiating action u/s. 43 of the OVAT Act. He submitted to 

dismiss the appeal and confirm the order of the forums 

below.  

7(b).   In view of the above contentions of the 

parties, it is to be seen whether the assessing authority was 

correct in its approach in initiating action u/s. 43 of the 

OVAT Act without forming an independent opinion or 

recording any reason for initiation of such proceeding. To 
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better answer this question, the relevant provisions of Sec. 

43 of the OVAT Act, as it stood prior to 01.10.2015, are 

quoted hereunder :- 

 “43. Turnover escaping assessment – 

(1) Where, after a dealer is assessed under Section 

39, 40, 42 or 44 for any tax period, the assessing 

authority, on the basis of any information in his 

possession, is of the opinion that the whole or any 

part of the turnover of the dealer in respect of 

such tax period or tax periods has – 

(a) escaped assessment, or 

(b) been under-assessed, or 

(c) been assessed at a rate lower than the rate 

at which it is assessable; 

or that the dealer has been allowed – 

(i) wrongly any deduction from his turnover, or 

(ii) input tax credit, to which he is not eligible,  

the assessing authority may serve a notice on the 

dealer in such form and manner as may be 

prescribed and after giving the dealer a reasonable 

opportunity of being heard and after making such 

enquiry as he deems necessary, proceed to assess 

to the best of his judgment the amount of tax due 

from the dealer. 

(2) If the assessing authority is satisfied that the 

escapement or under assessment of tax on 

account of any reason(s) mentioned in sub-section 

(1) above is without any reasonable cause, he may 
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direct the dealer to pay, by way of penalty, a sum 

equal to twice the amount of tax additionally 

assessed under this section. 

(3) No order of assessment shall be made under sub-

section (1) after the expiry of seven years from the 

end of the tax period or tax periods in respect of 

which the tax is assessable.” 

The language couched in the aforesaid section clearly 

mandates that if assessing authority is of opinion on the 

basis of any information in his possession that the whole or 

any part of the turnover of the dealer in respect of such tax 

period has escaped assessment, or been under assessed, or 

been assessed at a lower rate, or has been wrongly allowed 

any deduction, or ITC, it may after giving reasonable 

opportunity of being heard to the dealer-assessee and 

making such enquiry as deems necessary, assess the dealer 

to the best of his judgment. So it has to form an opinion as 

to on the basis of which information it thought necessary to 

initiate proceeding u/s. 43 of OVAT Act and to record the 

reasons for taking such action. In the present case, it was 

alleged in the TER that the granite extracted by the dealer-

assessee from the lease hold mines was not subjected to 

assessment even though it is taxable as per the provisions 

contained u/s. 12 of the OVAT Act and, therefore, the dealer 
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was liable to pay tax on the royalty paid to the State 

Government for extracting the granite. The sole basis of 

initiation of the assessment proceeding by the assessing 

authority is the TER without forming any independent 

opinion for initiating such action. The assessing authority as 

law mandates was required to form an independent opinion 

from the materials on record regarding initiation of action 

u/s. 43 of the OVAT Act and should have indicated the 

reasons for initiation of such action but it initiated the 

proceeding in totally noncompliance to the statutory 

provisions. At this stage we feel it prudent to refer to the 

judgment of the Single Bench of this Tribunal in case of 

M/s. Sharma Ply & Hardware Vs. State of Odisha (S.A. No. 

115 (VAT) of 2018 and S.A. No. 61 (ET) of 2018, disposed of 

on 22.02.2021) wherein the learned Single Bench of this 

forum relying on the decision of the Hon‟ble Apex Court in 

case of Sales Tax Officer Vs. Uttareswari Rice Mills, reported 

in [1972] 30 STC 567 (SC); and the decision of our Hon‟ble 

High Court in case of Indure Ltd. Vs. Commissioner of Sales 

Tax, Cuttack, Orissa and others, reported in [2006] 148 STC 

61 (Ori.), took view that the assessing authority is statutorily 

obliged to form an opinion for escaped assessment after 
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objectively examining and considering the TER. Since there 

was no independent application of mind by the assessing 

authority as revealed from the record and as without 

forming any opinion, it (assessing authority) proceeded to 

assess the dealer-assessee, the same clearly invalidate the 

proceeding. In course of hearing of the appeal, learned 

Standing Counsel (CT) for the revenue could not cite any 

contrary decision of this Tribunal or any higher forum or 

could not show that the order of this Tribunal was 

challenged and set aside by any higher forum. Therefore, we 

being persuaded with the view expressed by the learned 

Single Bench of this forum in case of M/s. Sharma Ply & 

Hardware (supra), are of the considered view that the 

assessing authority should form an objective opinion to 

reopen the assessment u/s. 43 of the OVAT Act. It could not 

have initiated the proceeding u/s. 43 of the Act only on the 

receipt of TER without applying its own mind to the 

materials collected by the Enforcement Wing of the 

Department and without forming any opinion about the 

escaped assessment for initiating such action. Therefore, the 

action of the assessing authority initiating the escapement 
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assessment without forming any opinion invalidates the 

entire proceeding.  

8.      Since we have held that the very 

initiation of proceeding u/s. 43 of the OVAT Act is invalid on 

account of lack of compliance of statutory requirement, the 

other two issues are not required to be discussed and 

answered. 

9.   In view of the foregoing discussions, the 

appeal filed by the dealer-assessee is allowed and the 

impugned orders of the forums below are hereby set aside. 

Cross-objection is disposed of accordingly.  

Dictated & Corrected by me 
 
               Sd/-                          Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
            (M. Harichandan) 
                Accounts Member-I  
 
 
 
    


