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O R D E R 

 

    Instant appeal under Section 17(1) of the Odisha Entry Tax, Act, 1999 

(in short, ‘the Act’) is at the behest of the dealer assessee which is directed against 

the impugned order dated 14.11.2011 promulgated in Appeal No. AA- 

111/JCST/Assmt./KO/2010-11 by the learned Additional Commissioner of Sales Tax, 

North Zone, Cuttack (in short, ‘FAA’), who confirmed the order of assessment 

dated 03.07.2010 passed by the learned Joint Commissioner of Sales Tax, Koraput 

Range, Jeypore (in short, ‘AA’) in a proceeding initiated under Section 9C of the Act 



2 
 

for the tax periods 01.04.2005 to 31.03.2009 on the grounds inter alia that the 

findings are arbitrary, excessive and bad in law and, therefore, deserved to be set 

at naught.   

2.  The dealer assessee is a public limited company registered under the 

Companies Act, 1956 and has been dealing in the manufacture of different paper 

and paper board and selling the same inside and outside the State and also 

exporting it to different countries. The dealer assessee is registered under the Act 

within the jurisdiction of the AA bearing TIN 21351600306. As it is made to appear 

from the record, the dealer assessee procures raw materials and other goods 

required in the manufacturing of the scheduled goods. Basing on the books of 

account, as is suggested, the dealer assessee filed its return for the alleged tax 

periods as per the provisions of the Act along with the admitted tax due. In the 

meantime, the business establishment of the dealer assessee was inspected by the 

Audit Team as per Section 9B of the Act read with Section 41 of the OVAT Act, 

2004 and after verification of the books of account and other documents, the Audit 

Visit Report (in short, ‘AVR’) in Form E-27 was submitted to the AA for assessment 

under Section 9C of the Act. The dealer assessee submitted objection to the AVR 

and thereafter, the AA proceeded with the audit assessment and finally, raised the 

additional demand along with penalty. The said assessment dated 03.07.2010 by 

the AA was subjected to challenge before the FAA. As earlier discussed, the FAA 

did not allow the appeal, rather, dismissed it confirming the order of assessment 

dated 03.07.2010. The dealer assessee for not being successful, approached the 
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Tribunal questioning the legality and judicial propriety of the impugned order 

dated 14.11.2011. The subjects of challenge which stand earmarked for 

consideration and adjudication of the Tribunal are as follows: (i) the AVR admitted 

set off of entry tax for `23,15,639.00, however, the AA allowed `22,69,158.00 with a 

short credit of `46,481.00; (ii) non-consideration of entry tax paid on the raw 

materials purchased within the State of Odisha amounting to `55,05,850.28 @ 

0.5% on the total purchase of `110,11,70,056.00, whereby, additional set off of 

`4,22,298.00 is to be allowed; (iii) refund of entry tax paid on imported goods to 

the tune of `21,77,39,266.00; (iv) deduction of turnover of purchases of 

`2,78,30,782.00 vis-a-vis the value of the packing materials and benefit of entry tax 

of `2,78,308.00; and (v) penalty under Section 9C(5) of the Act, if at all justified. The 

Tribunal is to examine the aforesaid aspects in seriatim.  

Issue No. (i): 

3.  According to the dealer assessee, the FAA did not apply judicial 

mind to the short credit of `46,481.00 with a conclusion that there is no 

controversy on the calculation as made. The learned Counsel for the dealer 

assessee contends that in the audit, the set off of entry tax stood at `23,15,639.00, 

but the AA inadvertently allowed `22,69,158.00, which resulted in short credit of 

`46,481.00, the fact which was not duly taken cognizance of by the FAA, who, 

instead, held the calculation to be proper requiring no interference. The 

respondent State, on the other hand, contended that it was duly considered and 

appreciated by the FAA and as there was no discrepancy noticed in the calculation 
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with respect to set off, the same was rejected. The learned ASC (CT) contended 

that the dealer assessee itself claimed in objection to the AVR that the set off 

originally raised to be wrong as it stands at `7,14,228.00 instead of `6,67,747.00 

and it was by inadvertence on account of an arithmetical error with a request to 

rectify it during the assessment. Initially, as it appears from the return furnished by 

the dealer assessee, set off was taken at `29,83,386.00 and on the admission that 

wrongly a claim of `7,14,228.00 was registered, after the same was deducted 

therefrom, an amount of `22,69,158.00 was arrived at and accordingly, it got 

reduced by `46,481.00. In the AVR, it is pointed out that proportionate set off, 

considering the total sale of the finished goods is 7.67% which on being applied to 

the tax due on raw materials @ 0.5%, a figure of `23,15,639.00 instead of 

`29,83,386.00, as claimed by the dealer assessee, causing excess set off of 

`6,67,747.00 was noticed but then, considering the return filed, the balance entry 

tax appeared to be `7,14,227.93. In that case, if said balance amount of 

`7,14,228.00 is deducted from `23,15,639.00, then set off amount becomes 

`22,69,158.00 instead of `23,15,639.00. Thus, the Tribunal is of the considered view 

that there has been no apparent mistake or any kind of wrong in the calculation 

made with respect to the set off and rightly, therefore, the FAA did not interfere 

with it. Therefore, the contention of the learned Counsel for the dealer assessee to 

the effect that there has been a short credit of set off of `46,481.00 is clearly 

unacceptable and thus, deserves to be outrightly rejected.  
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Issue No. (ii):  

4.  In this regard, the dealer assessee demanded that there has been no 

set off taking into consideration the entry tax paid with respect to the raw materials 

purchased within the State of Odisha amounting to `110,11,70,056.00  @ 0.5% 

which stands at `55,05,850.28 and applying the proportionate set off calculated @ 

7.67%, additional set off arrives at `4,22,298.71 but the FAA failed to take it into 

account despite a claim was advanced. In this connection, the learned Counsel for 

the dealer assessee cited a ruling of the Hon’ble Apex Court in the case of Tel 

Utapadak Kendra Vs. Deputy Commissioner of Sales Tax reported in (1981) 48 STC 

248 (SC) in order to persuade the Tribunal that the said aspect can be looked at 

being an appellate authority in view of the fact that the FAA is basically an 

assessing authority under the Act. The learned ASC (CT) contended that the 

amount of `110,11,70,056.00 as has been shown under the head ‘purchased from 

Odisha’ and when the dealer assessee did not claim it as the tax paid, the 

authorities below cannot be said to have erred in fact and law. It is also contended 

that before such a claim of set off to be adjudicated upon, the fundamental 

features of Rule 19(5) of the OET Rules, 1999 (in short, ‘the Rules’) are to be 

properly understood which is to ensure that entry tax must have been paid and the 

goods purchased are scheduled goods and both the above conditions are to be 

fulfilled. In this connection, the learned ASC (CT) cited the rulings of the Hon’ble 

Apex Court in the case of State of M.P. Vs. Indore Iron & Steel Mills Pvt. Ltd. 

reported in (1998) 6 SCC 416 and Salim & Co. Vs. State of Orissa in Civil Appeal No. 



6 
 

5315 of 1995 disposed of on 16.09.1998 which confirmed the view of the Hon’ble 

Court in S.J.C. No. 110 of 1986 decided on 22.12.1994. In the decisions (supra), the 

Hon’ble Apex Court discussed the impact of the entry tax upon the goods for 

which the exemption is sought and interpreted the expressions ‘tax suffered’ and 

‘met’ with reference to an exemption claimed under the M.P. General Sales Tax Act, 

1958. While contending so, the learned ASC (CT) emphasized that there must have 

to be evidence on record to show that the dealer assessee actually paid the entry 

tax on the raw materials purchased within the State so as to avail the benefit of set 

off. One more decision of the Hon’ble Court in the case of Utkal Steels Ltd. Vs. 

State of Orissa reported in (2019) 65 GSTR 373 (Orissa) is placed reliance by the 

learned ASC (CT), wherein, it has been held that the dealer assessee, if has paid tax 

earlier, the authority on being satisfied could pass a reasoned order and grant the 

benefit of exemption. The said decision is pressed into service in order to suggest 

that the dealer assessee is required to prove the materials indicating actual 

payment of entry tax on the raw materials purchased inside the State of Odisha. 

According to the Tribunal, there is no quarrel with regard to the proposition of law 

as it has been well settled by the rulings of the Hon’ble Apex Court ibid that actual 

payment of entry tax and its proof is a sine qua non before claiming a benefit of 

exemption or set off. In the instant case, the respondent State contends that no 

material evidence was produced by the dealer assessee on the quantum of 

payment of entry tax and, therefore, such additional benefit to the tune of 

`4,22,298.71 is required to be rejected. However, in the considered opinion of the 
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Tribunal, if no any material particulars cited or specifically referred to with regard to 

payment of entry tax @ 0.5% on the total purchase of raw materials of 

`110,11,70,056.00 which amounts to `55,05,850.00 procured inside the State of 

Odisha, a fresh opportunity should be provided to the dealer assessee, since a 

benefit of additional set off to the tune of `4,22,299.00 which it could otherwise be 

entitled to ought not to be discarded on such a ground and any such rejection 

might result in miscarriage of justice. At this juncture, the learned ASC (CT) made 

the Tribunal to go through the relevant provisions of Section 26(1) first proviso of 

the Act read with Rule 19 of the Rules so as to indicate that such raw materials as 

against which the set off is claimed must form part of the finished goods. It is 

contended that ‘chemical’ is not a raw material which goes into the composition of 

the finished products. In other words, according to the respondent State, the tax 

paid on the goods used as raw material that goes into the composition of the 

finished products only qualify for set off. It is also contended that the expression 

‘directly goes into the composition of the finished products’ as appearing in Rule 

19(5) of the Rules must not to be construed as mere consumption in the 

manufacture of such goods, inasmuch as, ‘composition’, by applying common 

sense would mean the goods which form part of the finished products. Thus, 

according to the ASC (CT), ‘chemical’ since does not form part of the finished 

product and is lost in the process cannot be considered as a raw material. 

However, with due respect, the Tribunal is of a contrary view. A chemical is 

essentially a constituent raw material in the making or manufacturing of paper and 
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paper board. The expression ‘directly goes into the composition of the finished 

products’ must have to be understood as that the raw materials are used, utilized 

and consumed in the process. If the materials on record are sincerely examined, 

the irresistible conclusion would be that the chemical is and has always been 

considered and treated as a raw material along with other goods, like hardwood, 

bamboo, etc. In fact, the paper production process consists of several stages, such 

as, fragmentation and purification of the pulp, processing of fibrous materials, 

production of pulp by mechanical or chemical methods, etc. The pulping process 

further consists of using various chemical reagents with the 1st phase called as ‘kraft 

pulping process’ and the 2nd as ‘the sulfite process’. From the very nature of the 

manufacturing activities, it appears that apart from other raw materials, chemical is 

also used and utilized which is a similar constituent. So, it is not at all right to claim 

that chemical is not a raw material, since it is totally consumed and its identity is 

completely lost, as result. Having said that, the Tribunal, thus, arrives at a logical 

conclusion that the claim of having paid the entry on the raw materials purchased 

within the State of Odisha and the additional benefit of set off calculated @ 7.67% 

amounting to `4,22,298.00 should be freshly looked into by the AA considering 

and appreciating the material evidence.  

Issue No. (iii): 

5.  This is with respect to refund of entry tax on imported goods to the 

tune of `21,77,39,266.00. In fact, such was a ground before the authorities below 

which, however, has not been seriously advanced by the learned Counsel for the 
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dealer assessee. Initially, the argument was that customs duty, since not a part of 

Section 2(j) of the Act which is with regard to the purchase value of scheduled 

goods, the entry tax collected thereon ought to be refunded. Such a contention, as 

per the learned ASC (CT), essentially attacked the legislative competence of the 

State Government to levy entry tax on imported goods. It is further contended that 

whether a State can levy entry tax on imported goods or not, said question has 

already been set at rest by the decision of the Hon’ble Apex Court in the case of 

State of Kerala Vs. Fr. William Fernandez. reported in (2018) 57 GSTR 6 (SC), 

wherein, the law declared by the Hon’ble Court in Tata Steel Ltd. Vs. State of 

Orissa: (2013) 57 VST 484 (Orissa) on the subject was upheld and affirmed. Since it 

has not been disputed and in view of the ratio laid down by the Hon’ble Apex 

Court in the decision (supra) which upheld the jurisdiction of the State Government 

to levy entry tax on imported goods, the issue needs no further deliberation and 

decision.  

Issue No. (iv): 

 6.  The Tribunal is to consider, whether, the dealer assessee is entitled 

to a deduction of `2,78,308.00 from the turnover purchased amounting to 

`2,78,30,782.00 vis-a-vis the value of the packing materials purchased. According 

to the respondent State, such a claim was never raised by the dealer assessee 

either before the Audit Team or during the assessment and in this regard, the 

objection filed by it and available in the record, clinches the point. The observation 

of the FAA thereon is specifically highlighted by the learned ASC (CT) to indicate 



10 
 

that no such evidence was adduced with regard to value of the packing materials 

vis-a-vis the sale bills. It seems that due to want of evidence in respect of the claim, 

the FAA did not find any merit therein. According to the learned Counsel for the 

dealer assessee, it is contended that the packing materials having been purchased 

and suffered entry tax at the time of first entry into the local area and while selling 

the goods, since it was not separately charged and as entry tax on the gross value 

of the goods was being collected from the buyers, tax on the same along with the 

finished products is in clear contravention of Section 3(2) proviso of the Act. It is 

also contended that the packing materials which are actually used as containers for 

the finished products is not exigible to tax twice under the Act. A notification dated 

26.07.2013 bearing No. 16389-III (III)- 23/2012-CT published in Orissa Gazette Part-

III (No.32 dated 23.08.2013) with a copy thereof has been produced before the 

Tribunal by the learned Counsel for the dealer assessee so as to indicate that it has 

modified Form E-3 with respect to Sl. No. 28(b) allowing proportionate deduction 

of entry tax paid on packing materials. According to the dealer assessee, entry tax 

@ 1% on packing materials having been paid at the time of purchase of goods and 

sold along with paper and paper board, the purchase value in respect thereof 

actually used as packing materials cannot further be held as exigible to tax which 

would amount to double taxation and, therefore, a deduction @ 7.67% of the value 

therefrom for an amount of `2,78,308.00 should be allowed. The learned ASC (CT) 

cited a decision of the Hon’ble Court in the case of Orissa Rural Housing 

Development Corporation Ltd. Vs. Assistant Commissioner of Income Tax reported 



11 
 

in (2012) 343 ITR 316 (Orissa) stating that fresh claim cannot be entertained after 

filing the original return other than by way of revised return as against the settled 

law that statute demands a particular thing to be done in a particular way and that 

thing must be done in that way or not at all stressing upon the legal proposition 

based on the maxim ‘expressio unius est exclusion alteris’. However, it is also 

contended that if at all, the Tribunal is to consider the claim of the dealer assessee, 

the principles of law as enunciated in Salim & Co., Indore Iron & Steel Mills Pvt. Ltd. 

and Utkal Steels Ltd. ibid are to be borne in mind. In the humble view of the 

Tribunal notwithstanding such a claim was not specifically raised and adverted to 

before the authorities below, it is needed to be considered, as denial of such a 

benefit to the dealer assessee could result in double taxation, which is clearly and 

emphatically prohibited by virtue of Section 3(2) proviso of the Act which envisages 

that no tax shall be levied on the entry of  scheduled goods into a local area, if it is 

proved to the satisfaction of the assessing authority that such goods have already 

been subjected to entry tax, or entry tax has been paid by any other person or 

dealer under the Act. Of course, while considering it, the actual payment of entry 

tax on the packing materials must have to be unearthed and then only, on being 

satisfactorily proved that the payment has been made that the dealer assessee 

could be held as eligible for deduction.  

Issue No. (v): 

7.  Now, the contentious issue is with regard to penalty leviable under 

Section 9C(5) of the Act. According to the learned Counsel for the dealer assessee, 
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the authorities below committed error in imposing penalty for the fact that the 

intention to evade payment of entry tax was conspicuously absent. A reference is 

made to the decision of the Hon’ble Apex Court rendered in Hindustan Steel Ltd. 

Vs. State of Orissa reported in (1970) 25 STC 211 (SC). The learned ASC (CT), on the 

contrary, contended that the conditions of Section 9C(1) of the Act are only to be 

satisfied which is to the effect that there has to be suppression of purchase or sale 

or both, erroneous claims of deductions, etc. affecting the tax liability of the dealer 

and as such, no mens rea is involved which is also the settled position of law as laid 

down in Union of India Vs. Dharmendra Textile Processors reported in (2008) 18 

VST 180 (SC) by the Hon’ble Apex Court which was quoted with approval by the 

Hon’ble Court in Jai Jagannath Marble Vs. Commissioner of Commercial Taxes: 

(2011) 39 VST 312 (Orissa). A good number of rulings are also cited by the 

respondent State in order to explain the purport of the term ‘shall’ appearing in 

Section 9C(5) of the Act as to its mandatory nature leaving no scope for the 

assessing authority to exercise any discretion. The consistent view which has 

recently been arrived at by the Tribunal is that in case of a civil liability mens rea 

plays no part unless otherwise intended, which is essentially a basic ingredient in 

criminal prosecutions; however, the conduct of the dealer assessee plays a 

substantial role in order to ascertain, whether, it was under a mistaken belief or 

bonafide impression or for such other reasons that the default occasioned. In the 

instant case, according to the dealer assessee, there was no concealment in the 

turnover and, therefore, default, if any, is not to be visited with penalty, however, 
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the authorities below did not consider it to be a fit ground to favour with. 

According to the AA, the dealer assessee’s responsibility is to file return disclosing 

the entire turnover of all the goods bifurcating taxable and non-taxable and again 

classifying taxable goods at the applicable rate in order to ensure that tax has 

properly been calculated and deposited. The Tribunal, for the present, concludes 

that the authorities below appeared not to have considered the conduct of the 

dealer assessee, whether, such non-payment or short payment was bonafide. What 

was the explanation offered by the dealer assessee is also to be considered before 

penalty is levied keeping in view the scheme of the Act which provides an 

opportunity of hearing to the dealer assessee as envisaged in Section 9C(3) and (4) 

thereof. Since the Tribunal is of the view that on certain matters a fresh examination 

is deemed necessary by way of a remand, no decision on penalty is, therefore, 

rendered leaving it open for the AA to consider during reassessment, who is to 

look into all such aspects including the dealer’s conduct and explanation submitted 

by it.  

8.  Hence, it is ordered. 

9.  In the result, the appeal is allowed in part. As a necessary corollary, 

the impugned order dated 14.11.2011 promulgated in Appeal No. AA. 

111/JCST/Assmt./KO/2010-11 is hereby set aside to the extent indicated above. 

Consequently, the matter is remitted back to the AA for fresh assessment vis-a-vis 

the dealer assessee for the tax periods in the light of the settled principles of law as 

discussed herein above after due opportunity of hearing being provided to the 
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dealer assessee and to complete the exercise preferably within a period of three 

months from the date of receipt of the present order. The cross-objection is 

disposed of accordingly. 

Dictated & Corrected by me 

 

               Sd/-                          Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 
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        (Smt. S. Mishra) 

              2nd Judicial Member 
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