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O R D E R 

 

 Questionably in an unusual manner, the appeal under Section 17(1) 

of the Odisha Entry Tax Act, 1999 (in short, ‘the Act’) stands directed against the 

impugned order dated 31.05.2005 promulgated in Appeal Nos. AA – 54/BA/2004-

05 and AA- 40/BA/2003-04 (ET) by the learned Assistant Commissioner of Sales 

Tax, Balasore Range, Balasore (in short, ‘FAA’) confirming the orders of assessment 

dated 25.03.2003 and 31.03.2004 respectively passed under Section 7(3) & 7(4) of 

the Act by the learned Sales Tax Officer, Balasore Circle, Balasore (in short, ‘AA’) for 
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the year 2002-03 simply to do away with an ambiguity and to support S.A. No. 

221(ET) of 2005-06.  

2.   From the record, it is made to understand that the respondent 

moved two appeals under Section 16 of the Act for the provisional and regular 

assessments for the assessment year 2002-03 and principally, it was in connection 

with rate of tax payable in respect of the scheduled goods either under Part-II or III 

of the Schedule of the Act. In fact, the AA had levied 12% on the scheduled goods 

on the ground that it is a motor vehicle registerable under the Motor Vehicles Act, 

1988 (in short, ‘the M.V.Act’) which is used in carriage of goods and the same was 

confirmed by the FAA under the impugned order dated 31.05.2005. According to 

the FAA, the vehicle in question attracted levy of tax under Part-III of the Act. The 

rate of tax so determined by the AA stood confirmed, which means, it was capped 

at the rate of 12% being treated as a motor vehicle. Interestingly, the respondent 

has not preferred any appeal, rather, the State and its purpose is to remove the 

ambiguity in the impugned order dated 31.03.2005. Apart from that, the appeal is 

also filed to support S.A. No. 221(ET) of 2005-06. It is quite unusual to find that the 

State is in appeal only to erase an ambiguity and quite unconventionally to support 

its view point in S.A. No. 221(ET) of 2005-06. In the considered opinion of the 

Tribunal, no such appeal lies to support a pending appeal and as such, it is not 

maintainable in the eye of law.  

3.  So far the ambiguity is concerned, it is in relation to Appeal No. AA- 

40/BA/2003-04 (ET) holding it to be infructuous having been merged with the 
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regular assessment under Section 7(3) of the Act. According to the appellant, when 

both the appeals have been dismissed, it was not proper for the FAA to treat 

Appeal No. AA- 40/BA/2003-04 as infructuous, rather, it would have been 

confirmation of both the assessments and endorsement thereof. On a bare perusal 

of the impugned order dated 31.05.2005, it is understood that since the provisional 

assessment merged with the regular, it held to have become infructuous and both 

the appeals consequently stood dismissed confirming the assessment so made 

under Section 7(3) of the Act. In fact, according to the Tribunal, there is no 

ambiguity at all which needs any correction or remedy. If an appeal on account of 

merger becomes infructuous, in normal course, it is declared as dismissed. In other 

words, under such circumstances an infructuous appeal is declared dismissed when 

the provisional assessment stood merged with the regular. In fact, the regular 

assessment under Section 7(3) of the Act covered the period under the provisional 

assessment initiated vide sub-section (4) thereof. The appeal against the regular 

assessment has been dismissed and the FAA since found the other appeal in 

connection with the provisional assessment under Section 7(4) of the Act to be 

infructuous, dismissed it as well. So to say, both the appeals one for being 

infructuous and another on merit have been dismissed and as such, the Tribunal 

does not find any ambiguity in respect thereof.    

4.  . To supplement, the Tribunal is not inclined to accept that the 

appeal to be maintainable to support S.A. No. 221(ET)/2005-06 in order to 

vindicate State’s view point. In fact, the learned Standing Counsel (CT) referred to 
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the rulings of the Hon’ble Apex Court reported in (2001) 121 STC 614 (SC), (2004) 6 

SCC 210 and (2005) 7 SCC 264 besides a ruling of the Hon’ble A.P. High Court 

reported in (2011) 45 VST 113 (AP) to endorse the decision of the FAA and to 

support S.A. No. 221 (ET) of 2005-06,where the impugned order dated 31.05.2005 

passed by the FAA treated the scheduled goods not as a motor vehicle but as 

machinery and equipments falling under Part-II of the Schedule. So to speak, in 

order to challenge the legality or otherwise of the decision in S.A. No. 221(ET) of 

2005-06, the State, as it seems, have rallied itself around a view point so expressed 

by the FAA in the case at hand. The Tribunal is of the humble opinion that there is 

no need to consider the legality and judicial propriety of an assessment order 

confirmed in appeal in one case with reference to another as both have to stand 

on its legs independently. Rather, the Tribunal finds it to be a queerly attempt on 

the part of the State to build up and push through its view point in S.A. No. 221(ET) 

of 2005-06 which is to be independently considered and decided as per law. In 

other words, their remains nothing to be adjudicated upon in so far as the present 

appeal is concerned since the Tribunal finds no fault with the dismissal of the 

appeals and is not persuaded to accept the fact that it to be maintainable merely 

to support S.A. No. 221(ET) of 2005-06.  

5.   Hence, it is ordered. 

6.  In the result, the appeal stands dismissed. As a necessary corollary, 

the impugned order dated 31.05.2005 promulgated in Appeal Nos. AA – 
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54/BA/2004-05 and AA- 40/BA/2003-04 (ET) does not suffer from any ambiguity 

and legal infirmity, as such.   

Dictated & Corrected by me 

 

               Sd/-                          Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,         Sd/- 

        (Smt. S. Mishra) 

              2nd Judicial Member 

 

      I agree,                   Sd/- 

          (P.C. Pathy) 

              Accounts Member-I 

 

 


