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O R D E R 

 

   Is appellant a ‘dealer’ within the definition of Section 2(12) of the 

Odisha Value Added Tax Act, 2004 (in short, the Act’)? Whether, the appellant, a 

Members’ Club, can be said to be engaged in business as defined in Section 2(7) of 

the Act? If at all, the supply of food, snacks and beverages, etc. to the members of 

the club to be sale in terms of Section 2(45) of the Act? If the doctrine of mutuality 

and principles thereof still survive later to the Constitution (Forty sixth Amendment) 

Act, 1982 with reference to Article 366(29A) of the Constitution of India, 1950 and 



2 
 

made applicable to the Members’ Club? The above are the main points that 

emerge for consideration which is at the behest of the appellant subsequent to the 

assessment made under Section 44 of the Act.  

 2.   According to the appellant not only the assessment for the period 

from 01.04.2005 to 31.12.2005 under Section 44 of the Act is untenable in law but 

also its confirmation by the impugned order dated 16.10.2007 promulgated in 

Appeal No. AA- 1106110611000008/2006-07 by the learned Assistant Commissioner 

of Sales Tax (Appeal), Puri Range, Bhubaneswar (in short, ‘FAA’) is outrightly illegal 

as both the authorities below miserably failed in applying the doctrine of mutuality. 

It is further contended that the activities of the appellant in supplying food, snacks 

and beverages, etc. to its members have been treated as sale by misreading 

Section 2(45) of the Act and holding it to be a business defined in Section 2(7) of 

the Act is nothing but a decision which is palpably wrong, erroneous and 

unsustainable in law and, therefore, the order of assessment by the learned Sales 

Tax Officer, Bhubaneswar-II Circle, Bhubaneswar (in short, ‘AA’) later on confirmed 

is susceptible in appeal.  

3.  Contra, the respondent State justified the decisions of the authorities 

below and it is contended that the transactions of the appellant during the alleged 

period have been duly found to be coming within the purview of ‘sale’ as defined 

in Section 2(45) of the Act. In other words, according to the respondent State the 

appellant involved it in business activities while supplying food, snacks and 

beverages, etc. to its members and thus, therefore, it is liable to pay tax. Lastly, it is 



3 
 

contended that no grounds really exist to unsettled the impugned order dated 

16.10.2007 which, rather, deserves to be affirmed.   

4.  The learned Counsel for the appellant urged that the Members’ Club 

is not a ‘dealer’ as defined in Section 2(12)(d)(iii) of the Act as has been held by the 

FAA without appreciating the fact that though it is an incorporated company, but 

not distinct from its constituent members and when it is to be regarded as an 

agent of the members for carrying out what the members might more labouriously 

do for themselves. It is again claimed that the activities of the appellant in 

supplying the food, snacks and beverages etc. to its members is not ‘sale’ within 

the meaning assigned under Section 2(45)(d) or (e) of the Act when it operates as 

an agent and principles of agency with its relationship vis-a-vis individual members 

is based on the doctrine of mutuality, which in turn, rallied on the lines that no 

trade or sale is involved when one provides itself with goods or services. According 

to the appellant, it only acts as an agent of the members in the matters of supply 

of food, snacks, beverages etc. to them and as such, no sale is involved in that 

respect, as the element of transfer of property to be completely absent and that 

apart, when the facilities and services as offered, as a matter of convenience, are 

for the use of its members carried out with no motive of profit or commerciality. 

Lastly, the contention is that there is no sale or business in the activities of the 

appellant which is not a dealer as defined in Section 2(12) of the Act and in so far 

as the doctrine of mutuality is concerned, it is squarely applicable since all the 

ingredients of it are apparently found and while advancing such an argument, the 
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learned Counsel for the appellant cited a reportable ruling of the Hon’ble Apex 

Court in the case of State of West Bengal and others Vs. Calcutta Club Ltd. 

reported in (2019) 70 GSTR 209 (SC) besides a citation which is more often referred 

to i.e. Joint Commercial Tax Officer, Harbour Division, II Madras Vs. Young Men’s 

Indian Association (Reg.), Madras and others reported in 1970 AIR SC 1212. Thus, as 

per the argument of the learned Counsel for the appellant the impugned order 

dated 16.10.2007 calls for immediate interference.  

5.  Learned Additional Standing Counsel (SC) contended that as the 

activities of the appellant have been held as transactions of business, there is no 

escape from the conclusion that it shall be liable to pay tax for the period under 

assessment in accordance with law.  

6.   As per the learned Counsel for the appellant, the Tribunal, on an 

earlier occasion, had the occasion to consider a similar case concerning M/s. 

Cuttack Club Ltd. in S.A. Nos. 564 to 571 of 2008-09, wherein, it was held that 

doctrine of mutuality applies and the Members’ Club, while supplying the food, 

snacks, beverages etc. or for being involved in such activities meant for its 

members could not be said to be business transactions and sale within the 

definition of the Act and while holding so, the demands raised under Section 12(5) 

of the Odisha Sales Tax Act, 1947 were set aside and annulled. So, it is contended 

that such a view should equally be adopted which is not in consistent with the 

present claim and of course, when it is in accordance with the law enunciated by 

the Hon’ble Apex Court in the decisions (supra).  
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7.  The Tribunal does not find the Memorandum and Articles of 

Association of the appellant which could have enlightened the nature of its 

activities. Normally, such documents and rules framed by a Members’ Club provide 

an insight to its daily affairs and activities. In what manner a club carries its object in 

providing certain privileges, advantages and accommodation to the participant 

members and how surplusage of the receipts is managed and utilized are the 

prominent criteria which decide and determine its status. What is the statutory 

mandate and the provisions of the Memorandum, Article of Associations and Rules 

of the appellant Club could have been gone into, had there been the above 

documents made available to the Tribunal. Nevertheless, from the impugned order 

dated 16.10.2007 as also from the assessment order dated 18.02.2006, it can be 

clearly ascertained to a reasonable extent as to what the basic activities of the 

appellant Club are irrespective of a motive of gain or not which has become no 

more relevant. On a bare perusal of the assessment order dated 18.02.2006 and 

having a look at the impugned order dated 16.10.2007, it is made to understand 

that the appellant is a Members’ Club, which is engaged in providing soft drinks, 

cold drinks, ice creams, etc., cooked food and even runs a bar for its members, 

which have, in fact, been ascertained during and in course of an enquiry. So, the 

activities of the appellant Club, as it seems, are confined to providing services to its 

members in different ways. The question is, if at all the appellant Club is involved in 

selling goods and doing business vis-a-vis its members so as to invite tax liability?  
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8.  The term ‘sale’ is defined in Section 2(45) of the Act. The relevant are 

the clauses(s) (d) and/or (e) thereof and according to the respondent State, there is 

transfer of goods by the appellant to its members for cash or valuable 

consideration as defined in clause (d), or at any rate it relates to supply of such 

goods or articles for human consumption etc. by way of or as a part of service, 

which is again on payment of cash or valuable consideration as per clause (e) of 

Section 2(45) of the Act and, therefore, tax liability cannot be avoided. The learned 

Counsel for the appellant simply put forth the decisions of the Hon’ble Apex Court 

in Young Men’s Indian Association’s case and then the recent one in Calcutta Club 

Ltd (ibid) and strongly urged that the Club is not involved in business and as such, 

there is no sale of goods in its activities and, therefore, cannot be treated as a 

‘dealer’ as defined in Section 2(12) of the Act. Without any assumption, but on the 

premise that the appellant Club deals with its members only in providing or 

supplying, whatever goods and services, the Tribunal is to proceed and determine, 

whether, it is indeed a dealer in terms of Section 2(12) of the Act and does deal 

with business in selling of goods. According to the appellant, there is no liability to 

pay tax under Section 10 of the Act. While examining the law laid down by the 

Hon’ble Apex Court in Calcutta Club Ltd. (ibid), the ratio appears to be that 

doctrine of mutuality continues to be applicable to incorporated and 

unincorporated Members’ Clubs even after Forty-Sixth Amendment leading to 

introduction of Clause (29A) to Article 366 of the Constitution of India; the ruling in 

Young Men’s Indian Association (supra) and other judgments which applied the 
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said doctrine continue to hold the field post Forty-Sixth Amendment; and sub-

clause (f) of Article 366(29A) has no application to the Members’ Clubs. In the 

aforesaid judgment, the Hon’ble Apex Court while dealing with the case of M/s. 

Ranchi Club Ltd. interpreted the expression ‘the body of persons’ with reference to 

the provisions of the Finance Act, 2006 and it has been held and observed that 

such expression cannot possibly include persons who are incorporated entities and 

at the same time defined the expression ‘unincorporated association’. Thus, the 

decision of the Hon’ble Apex Court (supra) confirmed the view that the goods 

which are being supplied by the Members’ Club do not entail transfer of property 

and cannot, therefore, be taxed; not only that, the services so provided are also 

beyond the purview of tax; and in so far as Article 366(29A) of the Constitution of 

India is concerned, even by resorting to clause(s) (e) or (f) thereof, such Clubs 

cannot be said to deal with sale or purchase of goods for the purpose of tax. The 

decision of the Hon’ble Apex Court in Young Mens’ Indian Association’s case has, 

thus, been reaffirmed in the Calcutta Club Ltd. case with the ruling that doctrine of 

mutuality still remains and is alive notwithstanding Forty-Sixth Amendment to 

Article 366(29A) of the Constitution of India.  

9.  To sum up, it is concluded that the appellant cannot be treated as a 

dealer carrying on business as defined in Section 2(7) of the Act and moreover, 

clause (d) sub-clause (3) to Section 2(12) thereof, as regards supplies of goods or 

articles for human consumption etc. cannot as such be applied to the case in hand. 

As the law is well settled, there can be no sale to oneself and to perpetuate a sale, 



8 
 

two legal entities must exist or be in place and there only happens the transfer of 

property and analogically, it applies to services provided to the customers, which 

are the essential elements to brand a Members’ Club as a dealer within the 

definition of the Act. In fact, the law as enunciated (supra) holds that if there is no 

transfer of property from one to another, there is no sale which would be exigible 

to tax and if the Club even though a distinct legal entity is only acting as an agent 

of its members, in the matter of supply of various preparations to them, no sale 

would be involved as the element of transfer would be completely absent. As 

regards the doctrine of mutuality, it has been reiterated in the latest ruling that it is 

based on common law principles and in so far as the Clubs are concerned being 

the corporate entities are not exigible to tax for supplying certain articles and 

providing services to its members, inasmuch as, the former acts an agent of the 

latter. In the instant case, there is no material on record to suggest that the 

appellant Club provided the alleged services to non-members. Therefore, the 

Tribunal on the premise that the goods apparently appeared to be supplied to the 

members proceeded to consider, whether, it to be taxable or not having regard to 

the settled position of law as expounded by the Hon’ble Apex Court. With due 

respect, the Tribunal arrives at a logical conclusion that the appellant Club supplied 

the alleged goods only to its constituent members and acted as an agent and 

therefore, it would not be amenable to the tax liability for the period under 

consideration. In other words, the conclusions of the authorities below to the effect 
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that the appellant Club is liable for the tax under the Act being a dealer and doing 

business in supplying the goods has to be rejected.   

10.  Hence, it is ordered. 

11.  In the result, the appeal stands allowed. As a logical sequitur, the 

impugned order dated 16.10.2007 promulgated in Appeal No. AA- 

1106110611000008/06-07 by the FAA confirming the order of assessment dated 

18.02.2006 vis-a-vis the appellant for the assessment period from 01.04.2005 to 

31.12.2005 is hereby set aside. Consequently, the tax, if any, paid and received in 

the meantime is directed to be refunded forthwith.   

Dictated & Corrected by me 

 

               Sd/-                          Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,         Sd/- 

        (Smt. S. Mishra) 

              2nd Judicial Member 

 

      I agree,                   Sd/- 

            (P.C. Pathy) 
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