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O R D E R 

 

   The challenges are two-pronged: 

(i) one, as to the exclusion of a payment in the Gross Turnover (in 

short, ‘GTO’)  besides grant of deduction at a particular rate towards 

labour and service charges from the gross receipt; and 

(ii) the other is, remand of the matter for fresh assessment without any 

justification as has been held by the learned Assistant Commissioner 

of Sales Tax, Puri Range, Bhubaneswar (in short, ‘the FAA’) by 
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referring to the ruling of the Hon’ble Apex Court in the case of Heinz 

India Pvt. Ltd. Vs. State of U.P. reported in (2012) 50 VST 13 (SC), etc. 

in so far as the instant appeal under Section 23(3) of the Odisha Sales Tax Act, 1947 

(in short, ‘the Act’) is concerned which is directed against the impugned order 

dated 24.02.2007 promulgated in Appeal No. AA-150/BH-II/2006-07 for the 

assessment year 2002-03 by the FAA after setting aside the assessment order 

dated 28.03.2006 passed under Section 12(4) of the Act.  

2.  According to the appellant, the assessment order dated 28.03.2006 

by the learned Sales Tax Officer, Bhubaneswar-II Circle, Bhubaneswar (in short’ AA’) 

is absolutely legal considering the fact that the amount which was received by the 

respondent was rightly excluded from GTO for the purpose of tax in view of the 

fact that the contractor to be a joint venture by name and style M/s. Gammon 

Atlanta which was liable to pay the tax and rightly said receipt was deducted from 

the GTO and as such, no tax was imposed thereon and as regards deduction @ 

32% on gross receipt towards labour and service charges, the same is unassailable, 

as it was never challenged by the respondent and that apart, no cross-objection 

has been filed to that effect and above all, the remand so directed by the FAA is 

wholly unjustified particularly when there was no need of any fresh adjudication. In 

fact, on the aforesaid grounds, the appellant questioned the judicial propriety and 

legality of the impugned order dated 24.02.2007.  

3.  To the contrary, the respondent contended that the receipt from the 

National Highway Authority of India, New Delhi (in short, NHAI’) ought not to have 

been excluded from the GTO for the purpose of tax and with regard to the 
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deduction @ 32% towards labour and service charges, it should be at the rate 

prescribed in Rule 4B of the Odisha Sales Tax Rules, 1947. On the remand, the 

respondent laid little emphasis, inasmuch as, the direction by the FAA is for making 

fresh assessment as per law on verifying the facts, whether, the respondent 

received any payment from other sources other than the works which has been 

assessed and also to re-determine the GTO and the Taxable Turnover (in short, 

‘TTO’) in accordance with the law laid down in M/s. Gannon Dunkerley & Co. and 

M/s. Bharat Heavy Electricals Ltd. 

4.  There is a joint venture and the respondent is a constituent of it. 

There is also no denial to the fact that the joint venture received the contract from 

NHAI under an agreement for execution of works involving widening of 4/6 lanes 

and strengthening existing 2 lanes carriage way from Khurda to Bhubaneswar in 

the State of Odisha. It is made to understand that NHAI accepted the offer of the 

contractor M/s. Gammon Atlanta Joint Venture for execution and completion of 

the said work and also to undertake the repairs on the terms and conditions of the 

contract. In fact, the gross receipt stands at `15,17,77,374.00 comprising of 

payments received from NHAI and South Eastern Railways, Bhubaneswar. Whether, 

the amount received from the NHAI was to be included in the GTO for the purpose 

of tax? The claim which was extended by the respondent was denied by the 

authorities below. The AA held that the amount to the tune of `10,28,66,550.00 

was received from NHAI by the contractor, namely, M/s. Gammon Atlanta Joint 

Venture which maintained a distinct identity by way of having separate bank 

account different from the account maintained by the respondent and since the 
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payment was received from the Joint Venture instead of NHAI, it was to be 

excluded from GTO. The respondent challenged it, but the FAA also declined to 

include the payment in the turnover. In that respect, there has been no further 

challenge by the respondent by any appeal or cross-objection. So far as the 

contention of the appellant is concerned, the remand so directed by the FAA is, 

however, questionable, in view of the decision of the Hon’ble Apex Court (supra). 

The appellant also placed reliance on the following decisions, such as, Orient Paper 

and Industries Ltd. Vs. State of Orissa:(1991) 83 STC 202 (Orissa) and Castrol India 

Ltd. Vs. CTT:(2009) 20 VST 295 (Allahabad). The learned Standing Counsel (CT) for 

the appellant apprised the Tribunal about the essential conditions necessitating a 

remand as according to the Hon’ble Apex Court in the case (ibid), no remand 

ought to be made only to enable a party to produce additional material; a remand 

is neither mechanical nor a routine affair; if nothing is in the order under challenge, 

there is no question of interference with the same; there is no reason to set the 

clock back and start a process which would take the parties one more decade or so 

to come to terms with the problem. In the decision of the Hon’ble Court (supra), it 

is observed that the Act and the Rules do not prescribe any guideline as to under 

what circumstances fresh assessment can be directed; such a power is wide and 

that wider power carries greater amount of restraint; such power cannot be put in 

straight jacket since it has been vested for a just and appropriate order in the facts 

and circumstances of a particular case; the power is to render just decisions and 

not to shift the burden to a subordinate authority; where the appellate authority 

has the power to finally decide the matter for which materials are available and it 
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does not require further material, either itself, or at the request of the parties, order 

of remand should not be made, all the more in tax matters such principles are to 

be followed in order to avoid disputes to prolong and to achieve finality to the 

litigation which is always a public policy. In the other case, the Hon’ble Allahabad 

High Court also observed that if on the admitted facts dispute can be adjudicated 

upon, it should be decided by the Tribunal and in absence of any further 

investigation or inquiry needed, remand is not justified. From the above rulings, it is 

crystal clear that remand is not to be mechanically directed, but it depends on the 

necessity to render just decisions and to do substantial justice to the parties. If on 

the available materials, the dispute between the parties can be resolved and there 

is no necessity felt by the Tribunal or any request being received from either of the 

parties, or both, of course, such a request is to be considered keeping in view the 

above legal principles, there ought not to be a remand. In the instant case, there 

has been a detailed discussion by the AA regarding the exclusion of the receipt 

from NHAI as a turnover from the purview of taxation besides whether to accept 

deductions or disallow it and the FAA without any real purpose not only set aside 

the assessment, but also remanded the matter back for a fresh assessment. In the 

humble opinion of the Tribunal, it appears to be a blanket remand without any 

justification.  

5.  Regarding the rate at which deduction to be allowed from the gross 

receipts on labour and service charges, the learned Standing Counsel (CT) for the 

appellant State contended that it has to be @ 32% and not in accordance with 

Rule 4B of the Rules. It is further contended that such a deduction was not 
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challenged by the respondent and therefore, it is not to be disturbed. The learned 

Counsel for the respondent, more or less, confined argument in and around the 

deduction rate and contended that it should be in conformity with Rule 4B of the 

Rules. In fact, Rule 4B of the Rules saw light of the day by way of a notification of 

the Finance Department dated 6th February, 2010 (SRO No. 40/2010) introduced 

vide Odisha Sales Tax (Amendment) Rules, 2010 and as per sub-rule (2) of Rule 1 

thereof, Rule 4B was deemed to have come into force w.e.f. 30th July, 1999. 

According to the learned Standing Counsel (CT), in absence of any challenge by 

the respondent, the rate of deduction as per Rule 4B of the Rules should not be 

applied. In the considered opinion of the Tribunal, notwithstanding, earlier there 

being no challenge by the respondent, the rate of deduction as per Rule 4B of the 

Rules vis-a-vis the works contract towards labour and service charges should be 

applied. As such, Rule 4B of the Rules applies retrospectively on and from 30th July, 

1999. It is reiterated that even though there was no challenge by the respondent, 

the rate of deduction which is made applicable w.e.f. 30.07.1999 ought to be 

applied to the case in hand irrespective of the fact that deduction @ 32% was not 

assailed. Rather, a benefit admissible under law should be extended to the 

respondent. But, as earlier discussed, the remand has to be held as unjustified. It is 

to be borne in mind that for adducing additional evidence or production of 

materials remand cannot be directed, unless and until, it is felt absolutely necessary 

in the interest of justice. The respondent produced the books of account and other 

materials at its disposal which were considered by the AA and in absence of any 

credible evidence to the best of his judgment applied deduction of 30% and 2% of 
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the gross receipt towards labour and service charges respectively. In fact, in 

Gannon Dunkerley & Co. and others Vs. State of Rajasthan and others reported in 

(1993) 88 STC 204 (SC), it has been categorically observed that where the 

contractor does not maintain proper accounts or the books of account produced 

by him are found not worthy of credence by the AA, the legislature may prescribe 

a formula for deduction of cost of labour and services on the basis of a percentage 

of the value of the works contract, but while doing so, it has to be ensured that the 

amount deductible under such formula does not differ appreciably from the 

expenses for labour and services that would be incurred in normal circumstances in 

respect of that particular type of works contract and it would also be permissible to 

prescribe scales for deduction on account of cost of labour and services for various 

types of works contract. In consonance to the above ratio and later to the ruling of 

the Hon’ble Court in Larsen & Toubro Ltd. Vs. State of Orissa and others reported 

in (2008) 12 VST 31 (Orissa), the notification dated 6th February, 2010 surfaced with 

the introduction of Rule 4B of the Rules. Having regard to the above facts and law, 

the Tribunal arrives at a logical conclusion that the rate of deduction ought to be in 

accordance with Rule 4B of the Rules and in so far as the remand is concerned, it is 

wholly unjustified and completely indefensible.  

6.  Hence, it is ordered. 

7.  In the result, the appeal stands allowed in part. As a corollary, the 

impugned order dated 24.02.2007 promulgate in Appeal No. AA- 150/BH-II/2006-

07 by the FAA is hereby set aside confirming the order of assessment dated 

28.03.2006 passed under Section 12(4) of the Act by the AA with the modification 
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that the rate of deduction from the gross receipt towards labour and service 

charges shall be in accordance with Rule 4B of the Rules. Consequently, the AA is 

directed to recompute the tax liability vis-a-vis the respondent for the period under 

assessment in the light of the direction (supra) of the Tribunal and to complete the 

entire exercise preferably within a period of three months from the date of receipt 

of the above order.  

Dictated & Corrected by me 

 

               Sd/-                          Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,        Sd/- 

        (Smt. S. Mishra) 

              2nd Judicial Member 

 

      I agree,                  Sd/- 

            (P.C. Pathy) 

               Accounts Member-I 

 

 


