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O R D E R 
 

   These two second appeals are clubbed up 

together and disposed of by this composite order as common 

question of facts and law are involved. 

  2.   The dealer-assessee has filed S.A. No. 102 

(C) of 2007-08 assailing the order dated 24.07.2007 passed 
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by the learned Asst. Commissioner of Sales Tax, Jajpur 

Range, Jajpur Road (hereinafter called as „first appellate 

authority‟) in Appeal No. AA- 54/KJC/05-06 reducing the 

tax demand to `3,03,90,002.00 from `3,06,29,509.00 raised 

by the learned Sales Tax Officer, Keonjhar Circle, Keonjhar 

(in short, „assessing authority‟) for period 2002-03 in the 

assessment framed u/r. 12(5) of the Central Sales Tax 

(Odisha) Rules, 1957 (in short, „CST (O) Rules‟).  

3.   S.A. No. 987 of 2007-08 has been filed by 

the dealer-assessee against the order dated 24.07.2007 

passed by the same first appellate authority in Appeal No. 

AA- 307/KJ/05-06 thereby confirming the extra demand of 

`61,23,265.00 by the same assessing authority for the 

period 2002-03 in the assessment framed u/s. 12(4) of the 

Odisha Sales Tax Act, 1947 (in short, „OST Act‟).  

4.    The facts common in both the second 

appeals are that the dealer-assessee is engaged in 

manufacturing and sale of sponge iron, pig iron, pig iron 

runner scrap and its bi-products slag and for this purpose it 

used raw materials such as iron ore, coal, coke, dolomite, 

lime, manganese and quartzite. The dealer-Company is an 

SSI Unit as certified by the General Manager, DIC, Keonjhar 
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vide PMT Registration No. 15081788 dated 31.12.1998 and 

it was allowed exemption from payment of sales tax on sale 

of finished products, i.e. sponge iron, for a period of six 

years from the date of commercial production from 

10.12.1998 to 09.12.2004 as per the eligibility certificate 

issued by the General Manger, DIC, Keonjhar vide Memo No. 

1304(3) dated 23.03.1999. The fixed capital investment of 

the Unit was `4,08,56,866.00 and it was also allowed 

exemption on purchase of raw materials, i.e. iron ore, coal, 

dolomite and machinery spare parts. The exemption allowed 

to the dealer-Company was 100% of the fixed capital 

investment. The original installed capacity of the plant was 

12,168 MT and subsequently the Unit underwent expansion 

and crossed the investment limit of SSI. It obtained an 

industrial production certificate as „Medium Scale Industry‟ 

(MSI) from the Director of Industries vide No. 6941 dated 

18.06.2001. In view of such certificate issued by the Director 

of Industries, the eligibility certificate granted by the General 

Manager, DIC, Keonjhar was cancelled w.e.f. 05.10.2000 on 

account of which the eligibility became invalid and no 

eligibility certificate was issued by the Director of Industries, 

Odisha.  
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4(a).   It is pertinent to mention here that the 

dealer-Company filed W.P. (C) No. 3834 of 2003 before the 

Hon‟ble High Court of Orissa seeking direction to the State 

to include it in the list of Pipeline Industries for grant of 

sales tax incentives. The Hon‟ble Court disposed of the said 

writ application on 28.02.2022 holding that the petitioner 

was a new Industrial SSI Unit with reference to 1st March, 

1996 as the effective date, who was declined the benefit of 

para- 5.7, i.e. EMD (Expansion, Modernization and 

Diversification) after it was recognized as MSI (Medium Scale 

Industry) as the definition of „existing industrial unit‟ made 

it clear that the EMD incentive was for existing undertakings 

(i.e. satisfying the definition under Clause 2.2) and not for a 

new MSI Unit like that of the dealer. The Hon‟ble Court 

further held in para-9 of the said judgment that there is no 

clause in IPR-1996 that permits the grant of incentive to the 

same entity which was an SSI to begin with and availed of 

the benefit and then became an MSI and accordingly, the 

Hon‟ble Court declined to issue the writ of mandamus to the 

State.  

4(b).   In the assessment framed u/s. 12(4) of the 

OST Act, the assessing authority observed that the appellant 
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Unit is not eligible to avail exemption either on finished 

products or on raw materials w.e.f. 05.10.2000, the date of 

expansion under IPR, 1996 as it failed to produce the 

eligibility certificate issued by the Director of Industries, 

Odisha. Further, as per the assessment order passed by the 

ACST (Assessment), Cuttack-II Range, Cuttack for the period 

2001-02, the appellant had availed tax benefit of `376.91 

lakh against fixed capital investment before March, 2002 

and balance `31.65 lakh had been availed during 2001-02. 

Therefore, the appellant was liable to collect tax and pay the 

same from the middle May, 2001 and it was not eligible to 

avail any exemption during the year 2002-03. Accordingly, 

he disallowed the claim of exempted sale and exempted 

purchase of iron ore to the tune of `7,66,67,292.00 against 

Form-ID. The assessing authority determined the GTO at 

`15,08,65,867.00 and after allowing deductions of 

`2,07,577.00 and `53,971.00 towards sales tax collected 

and entry tax collected respectively, the TTO was determined 

at `15,06,04,319.00 on which tax was levied @ 4%. The total 

tax demand was calculated at `63,30,841.92. The appellant 

having already paid `2,07,577.00, balance tax payable was 

calculated at `61,23,265.00.  
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4(c).   The dealer-assessee challenging the 

aforesaid demand raised by the assessing authority, filed 

appeal before the first appellate authority, who confirmed 

the order of assessment holding that the dealer was eligible 

for tax benefit on purchase of raw materials, machinery 

spare parts and sale of finished products to the ceiling limit 

of `4,08,56,866.00 for a period of six years from the date of 

commercial production. Consequent upon the upgradation 

of the Unit from SSI to MSI as per the production certificate 

issued by the Director of Industries and cancellation of 

eligibility certificate issued by the General Manager, DIC, 

Keonjhar, the appellant was not eligible for tax exemption 

during the period 2002-03 and the assessing authority 

reasonably disallowed the claim of tax exemption.  

 The dealer-assessee being further dissatisfied 

with such finding of the first appellate authority preferred 

S.A. No. 987 of 2007-08.       

5.   Similarly, in the assessment framed u/r. 

12(5) of the CST (O) Rules, the assessing authority 

determined the GTO of the dealer-assessee at 

`70,59,02,069.00. After allowing deduction of `1,58,599.00 

towards sales tax collected and `1,96,60,337.00 towards 



7 
 

export sales u/s. 5(3) of the CST Act, the NTO was 

determined at `68,60,83,133.00 on which tax was calculated 

at `3,07,88,107.66. The dealer-assessee having paid 

`1,58,599.00, the balance tax payable was determined at 

`3,06,29,509.00.  

5(a).   The dealer-Company challenging the 

aforesaid demand raised by the assessing authority in the 

assessment framed u/r. 12(5) of the CST (O) Rules, filed 

appeal before the first appellate authority, who reduced the 

demand to `3,03,90,002.00 holding that the appellant is not 

eligible for tax exemption during the year 2002-03 and it 

failed to produce „C‟ form for `68,78,821.22 against sale of 

pig iron and „C‟ form for `7,60,08,152.00 against sale of 

sponge iron. The first appellate authority so observing 

accepted three nos. of „C‟ forms filed before it and 

recomputed the tax liability of the dealer-assessee reducing 

it to `3,03,90,002.00. 

    The dealer-assessee being further 

dissatisfied with the demand raised by the first appellate 

authority preferred S.A. No. 102 (C) of 2007-08 before this 

forum.     

     



8 
 

6. It is worthwhile to mention here that the 

instant dealer-assessee had also filed S.A. Nos. 30(C) & 

31(C) of 2021-22 before this forum challenging the order 

dated 27.04.2021 promulgated in Appeal No. AA- 1045/ 

KJB(C)/20-21 by the Addl. Commissioner of Sales Tax, 

Territorial Range, Jajpur, Jajpur Road thereby setting aside 

the demand of `4,68,41,709.00 raised by the Assessing 

Authority, Barbil Circle, Barbil in the assessment framed 

u/r. 12(1) of the CST (O) Rules for the period from 

01.04.2011 to 31.03.2012. It also filed S.A. No. 31(C) of 

2021-22 challenging the order dated 27.04.2021 

promulgated in Appeal No. AA – 1046/KJB (C)/20-21 by the 

Addl. Commissioner of Sales Tax, Territorial Range, Jajpur, 

Jajpur Road thereby setting aside the demand of 

`1,00,48,851.00 raised by the Assessing Authority, Barbil 

Circle, Barbil in its assessment order dated 11.01.2018 

framed u/r. 12(1) of the CST (O) Rules for the period from 

01.04.2012 to 31.03.2013. The appellant in the said second 

appeals challenging the continuation of the proceeding 

before the Tribunal on the ground that there being 

moratorium order issued u/s. 14 of the Insolvency & 

Bankruptcy Code, 2016 (in short, „I&B Code‟) protecting the 
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interest of the dealer, continuation of any proceeding before 

other forums against the dealer is not legally permissible. 

This forum discussing the aforesaid provisions of I&B Code 

and law expounded by the Hon‟ble Apex Court in several 

judicial pronouncements came to the conclusion that 

continuation of provisional assessment proceeding by the 

assessing authority in spite of declaration of moratorium is 

totally illegal and so observing, set aside the impugned 

orders of the first appellate authority.  

7.   Learned Counsel for the dealer-assessee 

during the pendency of the appeals before this forum on 

03.08.2022 filed additional grounds of appeal agitating 

therein that the dealer was subjected to process of 

proceeding u/s. 7 of I&B Code before the Hon‟ble National 

Company Law Tribunal, Kolkata Bench, Kolkata (in short, 

„NCLT‟), in which the Hon‟ble NCLT having approved the 

resolution plan submitted by the CoC (Committee of 

Creditors) where the state has not raised any claim as 

required under law, it cannot now raise any demand against 

the dealer and the resolution plan approved by the 

adjudicating authority is binding on the Corporate Debtor to 

its employees, members, creditors, guarantors and other 
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stakeholders and all other claims shall stand extinguished. 

Again on 22.08.2022, the dealer-assessee filed another 

petition claiming therein that in the absence of any claim 

before the adjudicating authority, the present demand is not 

sustainable.     

7(a).   It was vehemently urged by the learned 

Counsel for the dealer-assessee that the principal object of 

I&B Code being revival of the Corporate Debtor and making 

it going concern and the dealer-assessee having been the 

subject matter of the proceeding u/s. 7 of the I&B Code 

before the Hon‟ble NCLT and the Hon‟ble NCLT considering 

the argument advanced by the learned Counsel of the 

Financial Creditors, having approved the resolution plan 

submitted by the resolution professional u/s. 31 of the I&B 

Code read with Regulation 39(iv) of the Insolvency & 

Bankruptcy Board of India (Insolvency Resolution Process 

for Corporate Persons) Resolution, 2016, the same is binding 

on all concerned and no claim can be raised by any one, who 

has not raised such claim before the appropriate authority. 

The demand raised by the assessing authority is contrary to 

the provisions of I&B Code for which the same is 

unsustainable in the eyes of law and should be set aside.  
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8.   Per contra, learned Standing Counsel (CT) 

for the revenue objecting to the petition filed by the dealer-

Company vehemently urged that this forum has no 

jurisdiction to adjudicate whether the demand raised by the 

assessing authority is enforceable under law or not. The 

jurisdiction of the Tribunal is limited to examine the legality 

and propriety of the order impugned therein and to modify, 

alter, set aside or enhance the demand raised therein. The 

question of enforceability of the demand raised by the 

assessing authority cannot be adjudicated in the present 

second appeal. Therefore, the application filed by the dealer-

assessee should be rejected and the orders impugned in the 

present second appeals should be examined on merit.   

9.   In view of the rival contentions of the parties, 

the only dispute that emerges for adjudication in present 

second appeals is whether this forum is competent to 

proceed with the hearing of the appeal on merit and examine 

the legality and propriety of the orders passed by the 

assessing authority when the competent authority, i.e. 

NCLT, has approved the Resolution Plan under sub-section 

(1) of Section 31 of the I&B Code.  
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10.   Before addressing on the above issue, it is 

pertinent to refer to the judgment of the Hon‟ble Apex Court 

in case of Ghanashyam Mishra and Sons Pvt. Ltd. Vs. 

Edelweiss Asset Reconstruction Company Ltd. and 

others, reported in (2021) 9 SCC 657. The Hon‟ble Apex 

Court discussing different provisions of I&B Code in paras- 

86 to 91 and 95 of the judgment, held as follows :- 

“86. As discussed hereinabove, one of the principal 

objects of I&B Code is, providing for revival of the 

Corporate Debtor and to make it a going concern, I&B 

Code is a complete Code in itself. Upon admission of 

petition Under Section 7, there are various important 

duties and functions entrusted to RP and CoC. RP is 

required to issue a publication inviting claims from all 

the stakeholders. He is required to collate the said 

information and submit necessary details in the 

information memorandum. The resolution applicants 

submit their plans on the basis of the details provided 

in the information memorandum. The resolution plans 

undergo deep scrutiny by RP as well as CoC. In the 

negotiations that may be held between CoC and the 

resolution applicant, various modifications may be 

made so as to ensure, that while paying part of the 

dues of financial creditors as well as operational 

creditors and other stakeholders, the Corporate Debtor 

is revived and is made an on-going concern. After CoC 
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approves the plan, the Adjudicating Authority is 

required to arrive at a subjective satisfaction, that the 

plan conforms to the requirements as are provided in 

Sub-section (2) of Section 30 of the I&B Code. Only 

thereafter, the Adjudicating Authority can grant its 

approval to the plan. It is at this stage, that the plan 

becomes binding on Corporate Debtor, its employees, 

members, creditors, guarantors and other stakeholders 

involved in the resolution Plan. The legislative intent 

behind this is, to freeze all the claims so that the 

resolution applicant starts on a clean slate and is not 

flung with any surprise claims. If that is permitted, the 

very calculations on the basis of which the resolution 

applicant submits its plans, would go haywire and the 

plan would be unworkable.  

87. We have no hesitation to say, that the word “other 

stakeholders” would squarely cover the Central 

Government, any State Government or any local 

authorities. The legislature, noticing that on account of 

obvious omission, certain tax authorities were not 

abiding by the mandate of I&B Code and continuing 

with the proceedings, has brought out the 2019 

amendment so as to cure the said mischief. We 

therefore hold, that the 2019 amendment is declaratory 

and clarificatory in nature and therefore retrospective 

in operation. 

88. There is another reason, which persuades us to 

take the said view, Sub-section (10) of Section 3 of the 

I&B Code defines “creditor” thus : 
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(10) “creditor” means any person to whom a debt 

is owed and includes a financial creditor, an 

operational creditor, a secured creditor, an 

unsecured creditor and a decree-holder; 

89. Sub-sections (20) and (21) of Section 5 of the I&B 

Code define “operational creditor” and “operational 

debt” respectively as such : 

(20) “operational creditor” means a person to 

whom an operational debt is owed and includes 

any person to whom such debt has been legally 

assigned or transferred; 

(21) “operational debt” means a claim in respect 

of the provision of goods or service including 

employment or a debt in respect of the payment of 

dues arising under any law for the time being in 

force and payable to the Central Government, any 

State Government or any local authority; 

90. “Creditor” therefore has been defined to mean 

„any person to whom a debt is owed and includes a 

financial creditor, an operational creditor, a secured 

creditor, an unsecured creditor and a decree-holder‟. 

“Operational creditor” has been defined to mean a 

person to whom an operational debt is owed and 

includes any person to whom such debt has been 

legally assigned or transferred. 

“Operational debt” has been defined to mean a 

claim in respect of the provision of goods or 

services including employment or a debt in 

respect of the payment of dues arising under any 
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law for the time being in force and payable to the 

Central Government, any State Government or 

any local authority.  

91. It is a cardinal principle of law, that a statute has 

to be read as a whole. Harmonious construction of 

Sub-section (10) of Section 3 of the I&B Code read with 

Sub-sections (20) and (21) of Section 5 thereof would 

reveal, that even a claim in respect of dues arising 

under any law for the time being in force and payable 

to the Central Government, any State Government or 

any local authority would come within the ambit of 

„operational debt‟. The Central Government, any State 

Government or any local authority to whom an 

operational debt is owed would come within the ambit 

of „operational creditor‟ as defined Under Sub-section 

(20) of Section 5 of the I&B Code. Consequently, a 

person to whom a debt is owed would be covered by the 

definition of „creditor‟ as defined Under Sub-section 

(10) of Section 3 of the I&B Code. As such, even 

without the 2019 amendment, the Central 

Government, any State Government or any local 

authority to whom a debt is owed, including the 

statutory dues, would be covered by the term „creditor‟ 

and in any case, by the term „other stakeholders‟ as 

provided in Sub-section (1) of Section 31 of the I&B 

Code. 

    xx   xx   xx   

95. In the result, we answer the questions framed by 

us as under : 
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(i) That once a resolution plan is duly approved 

by the Adjudicating Authority Under Sub-section 

(1) of Section 31, the claims as provided in the 

resolution plan shall stand frozen and will be 

binding on the Corporate Debtor and its 

employees, members, creditors, including the 

Central Government, any State Government or 

any local authority, guarantors and other 

stakeholders. On the date of approval of 

resolution plan by the Adjudicating Authority, all 

such claims, which are not a part of resolution 

plan, shall stand extinguished and no person will 

be entitled to initiate or continue any proceedings 

in respect to a claim, which is not part of the 

resolution plan; 

(ii) 2019 amendment to Section 31 of the I&B 

Code is clarificatory and declaratory in nature 

and therefore will be effective from the date on 

which I&B Code has come into effect; 

(iii) Consequently all the dues including the 

statutory dues owed to the Central Government, 

any State Government or any local authority, if 

not part of the resolution plan, shall stand 

extinguished and no proceedings in respect of 

such dues of the period prior to the date on which 

the Adjudicating Authority grants its approval 

Under Section 31 could be continued.”     
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11.   It is abundantly clear from the law laid down 

in the aforesaid judgment that once Resolution Plan is duly 

approved by the Adjudicating Authority, the same will be 

binding on the Corporate Debtor, its employees, members, 

creditors including the Central Government, any State 

Government or any local authority, guarantors and other 

stakeholders. On the date of approval of Resolution Plan by 

the Adjudicating Authority, all such claims, which are not 

part of the Resolution Plan, shall stand extinguished and no 

person will be entitled to initiate or continue any proceeding 

in respect to a claim, which is not part of the Resolution 

Plan. Further, all the dues including the statutory dues 

owed to the Central Government, any State Government or 

any local authority, if not part of the Resolution Plan, shall 

stand extinguished and no proceedings in respect of such 

dues for the period prior to the date on which the 

Adjudicating Authority grants its approval u/s. 31 could be 

continued. In view of this settled position of law, it can only 

be said that only the dues, which are part of the Resolution 

Plan can be enforced and recovered from the Corporate 

Debtor and no other dues. In the present case, there is no 

material before us whether the demand raised by the 
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assessing authority was part of the Resolution Plan or not to 

adjudicate whether such demand is enforceable or not. This 

forum is also not competent to decide while adjudicating the 

second appeals against the assessment orders dated 

15.10.2005, whether such orders are enforceable or not 

when there is no material before us to come to a conclusion 

whether the State had raised any claim before the 

Adjudicating Authority and the demands raised in the 

assessment proceedings were part of the Resolution Plan or 

not. The assessing authority had passed the assessment 

orders long back before the approval of the Resolution Plan. 

If such orders would have been passed after the approval 

of the Resolution Plan, we would have no hesitation in 

holding that the demands were not enforceable as the 

proceedings were not maintainable. The dealer-assessee 

could not produce any material to show whether moratorium 

order was passed or not u/s.14 of the I&B Code and when it 

was passed and whether the same was brought to the notice 

of the assessing authority or not and whether the assessing 

authority despite of the moratorium order u/s. 14 of the I&B 

Code continued with the assessment proceedings. Before 

approval of the Resolution Plan, the moratorium order must 
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have been passed to give interim protection/relief to the sick 

industry and, therefore, the Hon‟ble NCLT in its order dated 

07.11.2017 has observed that the moratorium order passed 

u/s. 14 shall cease to have effect. The dealer having failed to 

produce cogent material to satisfy us that the assessment 

orders were passed during the moratorium period, such 

order cannot be said to be illegal and not enforceable in the 

present second appeals. But the fact remains that the 

competent authority having approved the Resolution Plan, 

the present second appeals before us are not maintainable 

and we cannot proceed with hearing of the second appeals to 

examine the legality and propriety of the orders passed by 

the forums below. The question of enforceability of the 

assessment orders passed by the assessing authority can be 

raised before the competent authority when any proceeding 

is initiated to execute such orders for recovery of the 

demands raised therein. It is made clear that if the 

demands raised in the assessment orders which are 

subject matter of present second appeals were not part 

of the Resolution Plan, it would not be enforceable and 

such plea can be raised by the dealer-appellant when any 
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proceeding is initiated against it for recovery of such 

demands.  

12.   In view of the foregoing discussions and 

reasons, the continuation of the proceedings of the second 

appeals after approval of the Resolution Plan by the Hon‟ble 

NCLT being not permissible under law, the same are hereby 

dropped.   

Dictated & Corrected by me  
 
               Sd/-                          Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
             Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
             Sd/- 
            (M. Harichandan) 
                Accounts Member-I 
    


