BEFORE THE JUDICIAL MEMBER-I:
ODISHA SALES TAX TRIBUNAL: CUTTACK.

Present: Shri Sanjeeb Dubey,
1st Judicial Member

S.A. No. 262(V) of 2019
(Arising out of order of the learned Addl. Commissioner of
Sales Tax (Appeal), Rourkela,
in First Appeal Case Nos. AA 76(V) RL-11/2018-19,
disposed of on dated 31.07.2019)

M/s. Prabhu Sponge (P) Ltd.,
Jhagarpur, Kansbahal,
Rajgangpur. ... Appellant

-Versus-
State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,

Cuttack. ...  Respondent

S.A. No. 85(V) of 2020

State of Odisha, represented by the

Commissioner of Sales Tax, Odisha,

Cuttack. ... Appellant
-Versus-

M/s. Prabhu Sponge (P) Ltd.,
Jhagarpur, Kansbahal,
Rajgangpur. ...  Respondent

S.A. No. 84(V) of 2020
(Arising out of order of the learned Addl. Commissioner of
Sales Tax (Appeal), Rourkela,
in First Appeal Case Nos. AA 75(V) Range/2018-19,
disposed of on dated 05.09.2019)

State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,



Cuttack. ... Appellant
-Versus-

M/s. Prabhu Sponge (P) Ltd.,
Jhagarpur, Kansbahal,
Rajgangpur. ...  Respondent

S.A. No. 92(V) of 2020
(Arising out of order of the learned Addl. Commissioner of
Sales Tax (Appeal), Rourkela,
in First Appeal Case Nos. AA 23(V) Range/2017-18,
disposed of on dated 05.09.2019)

State of Odisha, represented by the

Commissioner of Sales Tax, Odisha,

Cuttack. ... Appellant
-Versus-

M/s. Prabhu Sponge (P) Ltd.,
Jhagarpur, Kansbahal,

Rajgangpur. ... Respondent
For the Dealer : Mr. Akash Agrawal, Advocate
For the State : Mr. N.K. Rout, A.S.C.

ORDER
These four appeals are being disposed of by this

composite order as the same involve same parties and
identical facts relating to assessment periods from
01.04.2005 to 30.06.2010.
2. The brief facts essential for disposal of appeals
are as follows:-

The assessee-dealer being a private limited

company was engaged in manufacturing and sale of



sponge iron. The learned Deputy Commissioner of Sales
Tax, Rourkela II Circle, Panposh-assessing authority
initiated escapement proceedings against the dealer
basing upon tax evasion report/fraud case report for the
assessment  periods 01.04.2008 to 31.07.2008,
01.04.2008 to 31.03.2009, 01.04.2005 to 30.06.2010 and
01.04.2005 to 30.06.2010. The Ilearned assessing
authority while assessing the dealer arrived at a finding of
sale suppression so also purchase suppression against
the dealer. Accordingly, GTO of 2101,09,39,941.00 was
determined  after adding sale suppression of
R75,51,197.00 for the assessment period 01.04.2005 to
30.06.2010 and tax amounting to 33,03,440.63 was levied
on the TTO of 397,23,48,067.75 along with imposition of
penalty amounting to 36,06,881.26 which is twice the tax
amount due. Likewise, escaped GTO and TTO was
determined at 325,00,000.00 and %23,50,285.00 for the
tax periods 01.04.2008 to 31.07.2008 and 01.04.2008 to
31.03.2009 respectively. Consequently, tax demand of
%31,00,000.00 on the escaped turnover of 325,00,000.00
together with penalty twice the tax due i.e. 32,00,000.00
and tax demand of ¥94,011.00 on the escaped turnover of
%23,50,285.00 together with penalty twice the tax due i.e.
%1,88,023.00 were levied.

3. Being aggrieved, the dealer preferred First Appeal
Case No. AA 76(V) RL-II/2018-19 challenging the
assessment for the period 01.04.2005 to 30.06.2010,



which was partly allowed. The learned Addl.
Commissioner of Sales Tax (Appeal), Rourkela-first
appellate authority (FAA) confirmed the finding of sale
suppression and imposition of tax. However, the penalty
was reduced to 33,03,441.00 which is equivalent to the
tax demanded. Now, both the State and dealer have
preferred S.A. No.85(V) of 2020 and S.A. No.262(V) of
2019 respectively challenging the order of the FAA.

The State has also preferred S.A. Nos. 84(V) of
2020 and 92(V) of 2020 challenging reduction of penalties
by the FAA in rest assessment periods i.e. 01.04.2008 to
31.07.2008 and 01.04.2008 to 31.03.2009.
4. The respondent-State has filed cross objection
in S.A. No.262(V) of 2019. No cross objection has been
filed in rest appeals.
5. During course of argument, learned Counsel
for the dealer-company submitted that both the forums
below have committed wrongs in holding dolomite to be
raw material for production of sponge iron instead of
treating the same as catalyst. It was the further
contention of the dealer that both the forums below
should have taken the shortage of iron ore instead of
shortage of dolomite to be the basis for arriving at
suppressed turnover. On the other, the learned Addl.
Standing Counsel for the State supported the impugned
orders passed by the learned assessing authority and

submitted that reduction of penalties in all the cases by



the learned FAA is contrary to law, highly objectionable
and unwarranted.

0. On perusal of the case record, it is noticed that
for the assessment period 01.04.2005 to 30.06.2010, the
learned assessing authority found shortage of iron ore
lumps, iron ore fines, coal and dolomite which led to
suppression of production and sale. Since the shortage of
dolomite was in higher side, the same was taken into
consideration to arrive at suppression of production. It
has been clearly held in the impugned order that dolomite
is one of the raw materials for production of sponge iron
without which production of marketable sponge iron is
quite impossible. Since the dealer has challenged this
aspect, the question which needs determination is as to
whether dolomite is a consumable for production of
sponge iron.

In commercial parlance, dolomite is one of the
main raw materials apart from iron ore and coal which is
used in the production of sponge iron. It is otherwise
known as Direct Reduced Iron (DRI). Dolomite is mixed
with other raw materials before charging the feed mix into
the kiln. It being a consumable used as a sulphurizer to
remove sulphur from the feed mix during the reduction
process for production of sponge iron. During the
reduction process, the iron oxides are reduced to metallic
iron through a series of chemical reactions. So,

undoubtedly, dolomite is one of the important raw



materials for production of sponge iron, without which it
is impossible to produce sponge iron. Under such
circumstance, the forums below have rightly treated
dolomite as raw material for production of sponge iron
and taken into consideration the suppressed procurement
of the same, the quantity of which was on the higher side
amongst the raw materials, while determining the
escaped turnover.

7. So far as the appeals filed by the State, the
learned FAA reduced the penalties to the amount
equivalent to the tax payable. Imposition of penalty is a
discretionary power conferred upon the assessing
authorities u/s.43(2) of the OVAT Act. The provision in
sec.43(2) of the Act got amended w.e.f. 01.10.2015 vide
Odisha Value Added Tax (Amendment) Act, 2015 (Odisha
Act 7 of 2015) empowering the assessing authority to
impose penalty equal to the amount of tax additionally
assessed u/s.43 of the Act. Prior to this amendment, the
penalty was twice the amount of tax additionally assessed.
The assessment involved in all the appeals relates to the
periods prior to the said amendment. It appears from the
impugned orders that the learned FAA has reduced the
penalties equivalent to the amount of tax additionally
demanded citing two orders of this forum. No reason
whatsoever has been ascribed by the learned FAA for
reduction of the penalties. Even no discussion has been

made over the cited orders. Albeit the discretionary power,



the competent authority is required under the law to
assign a plausible reason while rendering its decision on
any point. Since the learned FAA has reduced the
penalties without a speaking order, the same deserves to
be quashed. Accordingly, the impugned orders reducing
the penalties are hereby quashed.

8. In view of discussions made above, the appeal
filed by the dealer i.e. S.A. No0.262(V) of 2019 is hereby
dismissed sans merit. Whereas, the rest appeals are
allowed and the penalties imposed by the learned

assessing authority are hereby restored.

Dictated & corrected by me,

Sd/- Sd/-
(S. Dubey) (S. Dubey)
1st Judicial Member 1st Judicial Member



