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O R D E R 
 

    As common question of law and fact arise and 

parties are same, all these appeals are decided and disposed 
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of together by this common order. The facts leading to the 

present appeals in a nutshell are as under: 

S.A.No.851 of 2007-08 

   This second appeal is preferred against the 

order dated 04.07.2007 passed by the learned ACST, 

Balangir Range, Balangir in First Appeal Case 

No.AA.98(BPI)2006-07 thereby confirming the order of 

assessment passed by the learned STO, Balangir-I Circle, 

Balangir for a tax demand of Rs.10,30,726.00 under Section 

12(4) of the OST Act for the year 2002-03.  

S.A.No.19 of 2016-17 

   This appeal is preferred against the order dated 

30.04.2016 passed by the learned Addl. CST (Appeal), North 

Zone, Odisha, Sambalpur in First Appeal Case No.AA.BP 

23/05-06/AABP492/14-15 thereby confirming the order of 

assessment passed by the learned ACST, Balangir Range, 

Balangir (Assessment) for the period 1997-98 raising extra 

demand of tax to the tune of Rs.7,77,331.00 under Section 

12(8) of the OST Act.  

S.A.No.20 of 2016-17 

   This appeal is preferred against the order dated 

30.04.2016 passed by the learned Addl. CST (Appeal) North 

Zone, Odisha, Sambalpur in First Appeal Case No.AA.BP 

24/05-06/AABP492/14-15 thereby confirming the order of 

assessment passed by the learned ACST, Balangir Range, 

Balangir (Assessment) under Section 12(8) of the OST Act for 
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the period 1998-99 raising extra demand of tax to the tune 

of Rs.7,77,331.00.  

S.A,No. 21 of 2016-17 

    This appeal is preferred against the order dated 

30.04.2016 passed by the learned Addl. CST (Appeal) North 

Zone, Sambalpur, Odisha in First Appeal Case No.AABP 

32/02-03/AABP489/14-15 thereby allowing the appeal in 

part and reducing the assessment to Rs.19,39,098.00 

against the order of assessment passed by the learned 

ACST, Balangir Range, Balangir (Assessment) under Section 

12(4) of the OST Act for the period 1999-2000 raising extra 

demand of  Rs.33,25,297.00, 

S.A.No.22 of 2016-17 

    This appeal is preferred against the order dated 

30.04.2016 passed by the learned Addl. CST (Appeal) North 

Zone, Sambalpur, Odisha in First Appeal Case No.AABP 

31/02-03/AA491/14-15 thereby allowing the appeal in part 

and reducing the assessment to Rs.15,17,476.00 against the 

order of assessment passed by the learned Addl. CST, 

Balangir Range, Balangir (Assessment) under Section 12(4) 

of the OST Act for the period 2000-01 raising extra demand 

of  Rs.28,71,757.00, 

S.A.No.23 of 2016-17 

    This appeal is preferred against the order dated 

30.04.2016 passed by the learned Addl. CST (Appeal) 

Northern Zone, Sambalpur, Odisha in First Appeal Case 
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No.AABP 30/02-03/AABP 492/14-15 thereby allowing the 

appeal in part and reducing the assessment to 

Rs.5,17,590.00 against the order of assessment passed by 

the learned ACST, Balangir Range, Balangir (Assessment) 

under Section 12(4) of the OST Act for the period 2001-02 

raising extra demand of  Rs.7,77,332.00, 

S.A.No.145(ET) of 2007-08 

    This appeal is preferred against the order dated 

04.07.2007 passed by the learned Asst. Commissioner of 

Sales Taxes, Balangir Range, Balangir in First Appeal Case 

No.AA.6 (BPI) 2003-04 thereby confirming the order of 

assessment passed by the learned Sales Tax Officer, 

Balangir I Circle, Balangir for a tax demand of 

Rs.6,86,813.00 under the OET Act for the period 2000-01 

(ET) 

S.A.No.146(ET) of 2007-08 

    This appeal is preferred against the order dated 

04.07.2007 passed by the learned Asst. Commissioner of 

Sales Taxes, Balangir Range, Balangir in First Appeal Case 

No.AA.7 (BPI) 2003-04 thereby confirming the order of 

assessment passed by the learned Sales Tax Officer, 

Balangir I Circle, Balangir for a tax demand of 

Rs.5,46,568.00 under the OET Act for the period 2001-02 

(ET) 
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S.A.No.149(ET) of 2007-08 

    This appeal is preferred against the order dated 

04.07.2007 passed by the learned Asst. Commissioner of 

Sales Taxes, Balangir Range, Balangir in First Appeal Case 

No.AA.99 (BPI) 2006-07 thereby confirming the order of 

assessment passed by the learned Sales Tax Officer, 

Balangir I Circle, Balangir for a tax demand of Rs.70,289.00 

under the OET Act for the period 2002-03(ET). 

2.   The cases at hand are that the appellant M/s. 

Raj Mill Store, Bolangir deals in pump sets, hardware goods, 

electrical goods, rice mill parts, sanitary wires, GIC and PVC 

items and air conditioner etc. After giving adequate 

opportunity when the dealer appellant did not respond or 

cooperate to produce books of accounts for assessment, the 

learned Sales Tax Officers and Officers of Vigilance Wing, 

Sambalpur completed the exparte assessment to the best of 

their judgement and accordingly, tax demand was made as 

mentioned earlier.  

3.   Being aggrieved with the orders of the learned 

First Appellate Authorities, these sets of second appeals are 

preferred by the dealer appellant on the sole ground that the 

tax assessments have been extremely erratic and arbitrary 

and orders have been passed exparte without giving 

reasonable opportunity of hearing to the dealer assessee. 

Amongst the grounds of appeals, the ground which is much 

emphasised by the dealer assessee is that even if certain 

documents were produced before the authorities concerned, 
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the same were not taken into consideration in right 

perspective. Further, contention of the dealer assessee is 

that no reason is assigned for revised assessment, so also no 

opportunity is given to participate or cooperate in 

assessment and basing on fraud case report, assessment 

was done exparte. The dealer assessee has further more 

contended that false sale registers prepared by one of the 

partners were produced before the authorities in order to 

harass the dealer appellant for which the dealer assessee 

made prayer to cross examine the said specific partner 

which was refuted by the authorities.  

   In S.A. No. 19 of 2016-17, S.A. No.20 of 2016-

17, S.A.No.21 of 2016-17, S.A.No.22 of 2016-17 and 

S.A.No.23 of 2016-17, cross objections are filed by the State 

respondent whereas no cross objections are filed in S.A. 

No.851 of 2007-08, S.A. No 145(ET) of 2007-08, S.A. No.146 

(ET) of 2007-08 and S.A. No.149 (ET) of 2007-08. 

4.   Heard the contentions and submissions of both 

the parties in this regard. When the dealer assessee argued 

that there is violation of natural justice in these cases as no 

opportunity is given to him of being heard so also the 

documents produced were not properly scrutinised and 

basing on the false register prepared by one of the partners, 

such assessments were done which is not sustainable in the 

eye of law. On the other hand, learned Standing Counsel for 

the Revenue forcefully argued that in order to ascertain the 

genuineness, TDS certificates by the dealer should be 
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produced for proper verification and the cheque numbers in 

which the same were transacted should have been 

furnished.    

5.   Perused the grounds of appeal vis-a-vis the 

materials available on record. After a thorough glance to the 

case records it becomes evident that the assessment orders 

have been passed exparte on 26.03.2003 basing on fraud 

case report submitted by the Sales Tax (Vigilance Wing), 

Sales Tax Officers of the Sales Tax Enforcement Wing and 

the police officers on dated 23.08.2002 conducting search in 

the place of business, the places of residence of all the 

partners and in physical stock taking of business goods 

stored in the residence and the shop premise, when the 

appellant was absent. Moreover, the inspection team found 

stock wroth Rs.18.88 lakh which was usual and almost 

tallied with the closing stock declared in the annual 

statement of accounts of the preceding year. This apart the 

team also seized some note books and documents from the 

place of residence and place of business which in the 

considered opinion of the search team members contained 

information of unaccounted business of purchase and sale. 

The copies of the seized documents were not handed over to 

the appellant for his understanding and defence. On the 

other hand, notices were issued calling the appellant to 

appear and explain the documents which was not possible. 

It is quite common and obvious that defence can only be 

prepared after understanding the content in the documents 

seized. Thus, the fraud case report No.140 dated 14.02.2003 
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was submitted by the STO (Vigilance) exparte alleging 

purchase and sale suppression of Rs.4,10,67,791.00 and 

estimated suppression of Rs.12,32,03,373.00 presuming the 

entire information of the seized documents as representing 

the unaccounted business of the appellant, not-

withstanding the  fact that documents have been recovered 

from others in the absence of the appellant. The notice for 

assessment under Section 12(4) of the OST Act,1947 for the 

years 1999-2000 to 2001-02 was issued by the learned 

ACST (Assessment) on 24.02.2003 and the date of hearing 

was fixed to 26.02.2003 giving only two days time. Order for 

the year 1999-2000, 2000-01 and 20001-02 were passed on 

that very day i.e. on 26.02.2003. It is quite clear that the 

impugned assessment orders were passed primarily basing 

on two fraud case reports i.e. report no.815 dated 

27.11.2000 and report no.140 dated 14.02.2003. At this 

juncture, one thing becomes clear that if opportunity and 

time would have been given to the appellant he could have 

explained the information contained in the seized 

documents. Apart from this, in the report no.140 dated 

14.02.2003, the most controvertible issue was the “sale 

register” recovered and seized from Shri Manoj Agarwal, 

allegedly containing information regarding day wise sale of 

Raj Mill Store for the period from 01.07.1997 to 30.06.1998. 

The question is how far that is genuine when the specific 

allegation levelled by the dealer appellant is that the said 

“sale register” is a fabricated account prepared by the hostile 

brother, Shri Manoj Agarwal in his own hand writing. 
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Similarly, the accounts of purchase and sale relating to the 

individual business of father and brothers, whether on 

commission or otherwise, cannot be treated as the 

unaccounted business of the appellant without any cogent 

documentary evidence. The authorities below have also 

grossly erred in counting both purchase and sale of the 

same items for determining the alleged suppressed turnover. 

The authorities have also estimated the suppressed turnover 

in varying degree without giving any reasonable nexus while 

the learned Assessing Officer recommended for 

determination of the suppressed turnover at three times. 

The actual turnover quantified in the report the learned 

Assessing Authority (ACST) has been determined at ten 

times of the reported suppression amount. Again, the same 

officer estimated the suppression amount at two times of the 

reported suppression in the reassessment year passed under 

Section 12(8) of the OST Act for the year 1997-98 and 1998-

99. Another assessing authority estimated the same at three 

times of the reported suppression amount in the order 

passed for the year 2002-03. On the other hand, the learned 

first appellate authority estimated the same at 5 times of the 

reported suppression. No reasonable nexus has been shown 

by any of the authorities to justify the estimated turnover 

and the need for estimation. Even the First Appellate 

Authority went a step further and apportioned a higher 

amount of the TTO for levy of tax at the higher rate of 16%. 

Such variation in approach manifestly exhibits that it is not 

based on sound judgment. Moreover, the learned assessing 
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officer held the entire physical stock found in the shop 

premises and the residential premises during such operation 

on 23.08.2002, as “unaccounted stock”. The value of stock 

found on the date of inspection has been estimated at 

Rs.18.82 lakhs. In spite of such, the appellant has not been 

given any opportunity to explain the findings on inspection 

including the findings of physical stock. The submission of 

the appellant is that he prepares an inventory of closing 

stock at the close of each financial year and declares the 

value of closing stock in the just preceding financial year of 

2001-02 at Rs.18,48,820.00 which almost matches with the 

value of stock found on inspection. Another contention of 

the appellant is that levy of interest under Section 12(4-a) of 

the Act on the amount of tax assessed on the enhanced 

turnover is not sustainable in the eye of law, but it can be 

adjudicated upon according to law after reassessment. 

Another aspect is that the documents seized for 

investigation included the “hand note” written by Shri Manoj 

Agarwal, one of the hostile partners of the dealer, but no 

investigation is done by questioning him. So, in absence of 

such, presumption of the entire information recorded in the 

documents as the unaccounted business appears to be not 

good. So in toto when reasonable opportunity is not given to 

the appellant and the copies of seized documents were not 

handed over to the dealer assessee to explain in detail and 

the assessments are done exparte, the instant cases need to 

be reassessed after giving reasonable opportunity to the 

appellant.  
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6.   In view of the scenario of these cases, to our 

considered view, the orders passed by the learned fora below 

are hereby set aside and the cases are remanded back to the 

learned Assessing Officers concerned for reassessment after 

giving reasonable opportunity  to the appellant of being 

heard. The documents that will be produced before the 

learned assessing officers by the dealer assessee  be 

scrutinised thoroughly during reassessment simultaneously 

giving an opportunity to the dealer to cross examine the 

hostile partner Manoj Agarwal and such reassessment is to 

be done within three months from the receipt of this order 

keeping in mind the analysis made above. The cross 

objections filed are disposed of accordingly. 

Dictated and Corrected by me, 
 

 
            Sd/-                                                                  Sd/-                                                                              
  (Shri S.K.Rout)                                  (Shri S.K.Rout) 
Judicial Member-II.                    Judicial Member-II 
 
 
           I agree,  
 
                                                                                                   Sd/- 
                                                                                           (Shri A.K.Das) 
              Chairman. 
 
            I agree,  
 
                                                                                                    Sd/- 
                              (Shri S.Mishra ) 
                 Accounts Member-II 

 


