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O R D E R 
 

     The order impugned in the present second 

appeal is order dated 23.04.2013 passed by the learned 

Addl. Commissioner of Sales Tax, Central Zone, Odisha, 

Cuttack (hereinafter called as „first appellate authority‟) in 

Appeal No. AA- CUI-231/12-13 thereby confirming the extra 

demand of `5,76,78,436.00 raised by the learned Joint 
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Commissioner of Sales Tax, Cuttack I Range, Cuttack (in 

short, „assessing authority‟) for the tax period 01.04.2007 to 

31.07.2011 in the assessment framed u/s. 43 of the Orissa 

Value Added Tax Act, 2004 (in short, „OVAT Act‟).  

2.    The facts and circumstances of the case 

giving rise to the present second appeal are that the dealer-

Company carries on business in electrical goods, insulated 

wares and equipments on wholesale basis and it has got 

additional place-cum-godown at Jagatpur, Cuttack. It files 

returns at Cuttack-I City Circle, Cuttack after consolidating 

sales of each branch. The dealer-assessee files return under 

the OVAT Act and pays tax as per the return and self-

assessment u/s.39 of the OVAT Act. The audit assessment 

u/s.42 of the OVAT Act has been completed up to 

31.03.2010. While completing the audit assessment u/s.42 

of the OVAT Act, the assessing authority took note of the 

Audit Visit Report (AVR) and completed the assessment 

accordingly. Upon receipt of Tax Evasion Report No.48 dated 

31.10.2011 (TER) submitted by the S.T.O. Vigilance, C.D., 

Cuttack, proceeding u/s.42 of the OVAT Act was initiated 

and notice in form VAT-307 was issued to the dealer-

assessee to produce the books of account and other relevant 



3 
 

documents. Pursuant to such notice, the dealer-assessee 

appeared through his Advocate Mr. D.K. Hazra and took 

adjournment to submit written explanation to the 

allegations raised in the tax evasion report. On 06.08.2012, 

the authorised representative of the dealer-assessee 

appeared before the assessing authority with the Advocate, 

Mr. D.K. Hazra and produced the books of account for 

verification.      

 2(a).   It was alleged in the TER that the dealer-

Company, which was engaged in manufacturing of electrical 

goods and insulated wares sold the same charging OVAT @ 

4% though the same are exigible to tax @12.5% & 13.5%. 

The entry in Sl. No. 67 of Part-II of Schedule-B of the Rate 

Chart does not entail that the electrical wires and cables 

used for building wiring are exigible to tax @ 4%. The said 

entry specifies industrial cables, i.e. cables used in the 

industry (for running of plant and machineries), to be 

coming under Part-II Schedule B of the OVAT Rate Chart, 

thereby leaving the cables used for the wiring of building or 

domestic purpose under unspecified category subject to 

OVAT @ 12.5% from 01.04.2005 and 13.5% w.e.f. 

01.04.2011.  
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 2(b).   The learned assessing authority on careful 

examination of the allegations made in the TER, the 

contention raised by the dealer-Company and the materials 

on record came to the conclusion that the electrical wires 

and cables those are of not industrial use are exigible to levy 

of OVAT as electrical goods in accordance with Part-III of 

Schedule-B attached to the OVAT Act as unspecified item. 

Accordingly, the assessing authority deducted 

`18,82,58,877.67 from 4% taxable group and added it to 

12.5% taxable group and `3,39,37,914.84 from 4% taxable 

group and added it to 13.5% taxable group. The assessing 

authority accordingly raised the extra demand of 

`5,76,78,436.00 including penalty of `3,84,52,290.92.  

2(c).   The dealer-assessee being aggrieved by such 

demand raised by the assessing authority preferred appeal 

before the first appellate authority u/s.77 of the OVAT Act 

on the ground that the assessing authority committed grave 

error of law in treating the industrial cable as domestic cable 

and levying tax on it @ 12.5% and 13.5%; that the dealer-

Company received High Voltage Industrial cable/PVC cable 

from its outside State branch by way of branch transfer 

against Form-F and sold the same inside the State of Odisha 
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which squarely comes under entry in Sl. No.67 of Part-II of 

Schedule-B attracting tax @ 4% and 5%; that the assessing 

authority illegally adopted user theory for the purpose of 

levying tax on the dealer-assessee which is highly arbitrary, 

erroneous and unfair; that there being no evidence on record 

to know the end user, the findings of the assessing authority 

that cables are sold for domestic purpose is unfounded and 

is not based on the materials on record; that the dealer-

Company having sold high voltage cables having voltage 

between 650 to 33,000 volts, the assessing authority should 

have levied tax on it as per entry in Sl. No.67 of Part-II of 

Schedule-B and that the demand raised by the assessing 

authority was whimsical and arbitrary. The learned first 

appellate authority considering the grounds taken in the 

memorandum of appeal and the contention raised by the 

dealer-Company dismissed the appeal thereby confirming 

the order of assessment. 

3.   The dealer being further dissatisfied with the 

order of the first appellate authority confirming extra 

demand raised by the assessing authority preferred the 

present second appeal mainly on the grounds that the 

forums below committed serious error of law in treating the 
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high voltage industrial cables sold by the dealer as 

unspecified goods and levying tax on it @ 12.5% up to 

31.03.2011 and @ 13.5% from 01.04.2011; that the learned 

forums below did not take note of the Advance Rulings of 

this forum in case of M/s. Havells India Ltd. Vs. State of 

Odisha (A.R.A. No.3 of 2012-13) and the judgments of the 

Hon‟ble Delhi High Court while deciding the issue that the 

cables sold by the dealer-Company were domestic cables 

and are not coming under the entry in Sl. No.67 of Part-II of 

Schedule-B and that the orders of the forums below are 

illegal, perverse and against sanction of law.  

 Pursuant to the notice issued by this forum, 

the State-respondent filed cross objection supporting the 

impugned orders of the forum below.  

4. It was vehemently urged by the learned 

Counsel for the dealer-assessee that the assessing authority 

has given much emphasis to the contents of the TER and 

the report of the Executive Engineer, GED, Cuttack vide 

letter No.400 dtd.10.04.2011 while coming to the conclusion 

that the high voltage cables sold by the dealer are not 

industrial cables for the purpose of levying tax @ 4% as per 

entry in Sl. No.67 of Part-II of Schedule-B. The Executive 
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Engineer, GED, Cuttack is not a technical expert to examine 

the goods in question and submit report to the query 

whether the cables were industrial cable or not. In view of 

the certificate of Bureau of Indian Standard that the cables/ 

wires of the dealer-Company, i.e. PVC insulated cables, are 

meant for industries, the forums below completely erred in 

law in ignoring such certificate while resolving the dispute 

between the parties. The learned Counsel for the dealer-

Company strenuously argued that the PVC cables sold by 

the dealer-Company squarely come under industrial cables 

as mentioned in Part-II of Schedule-B attracting tax @ 4% 

up to 31.03.2011 and @ 5% from 01.04.2011. The learned 

forums below being strongly influenced by the report of the 

Executive Engineer, GED and the TER levied tax at the 

higher rate than the rate applicable to such goods. The 

forums below while deciding the issue whether high voltage 

cables sold by the dealer-Company are industrial cables or 

domestic cables for the purpose of determining the rate of 

tax have not taken into consideration the judgments of 

Hon‟ble Delhi High Court and the Advance Rulings made by 

this forum on similar issue. Therefore, the impugned orders 

are unsustainable in the eyes of law. He submitted to allow 
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the appeal and set aside the impugned orders of the forums 

below. 

5.   Per contra, the learned Standing Counsel 

(CT) for the revenue vehemently contended the word 

„industrial cables‟ has not been defined anywhere in the 

statute and even the Indian Electricity Act and Rules does 

not define such word. So, in the absence of any definition to 

the word „industrial cables‟ the assessing authority rightly 

adopted user theory for the purpose of determining the levy 

of tax on such goods. The dealer-assessee, who sought its 

goods to be taxed @ 4% or 5%, could not establish that such 

goods sold to the industrial users were used for industrial 

purpose. Whether the PVC cables sold by the dealer-

assessee are industrial cables or domestic cables cannot be 

ascertained from the sale invoices filed by it. When the 

dealer-assessee claimed particular goods to be taxed under a 

particular entry, the burden was on it to establish that such 

goods do come under that entry. There being no materials 

on record to show that the PVC cables sold by the dealer-

assessee were used for industrial purpose, the forums below 

rightly taxed the same @ 12.5% and 13.5%. There is no 

illegality or impropriety in such finding of both the forums 
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below warranting interference of this Tribunal. He submitted 

to dismiss the appeal and confirm the orders of the forums 

below. 

6.   We have given our anxious consideration to 

the submissions made by the parties, gone through the 

grounds of appeal raised in the memorandum of appeal vis-

a-vis the impugned orders of the forums below and the 

materials on record. The sole question that falls for 

consideration in the present second appeal is whether the 

electrical wires and cables sold by the dealer-assessee are 

exigible to tax @ 4% as per entry No. 67 of Part-II of 

Schedule B being industrial cables or @ 12.5% upto 

31.03.2011 and @ 13.5% w.e.f. 01.04.2011 as domestic 

cables under unspecified category of Part-III of Schedule B. 

Before addressing the issue involved in the present second 

appeal, we feel it expedient to discuss some undisputed 

facts, which are relevant for the purpose of adjudication of 

the issue in question. The dealer-Company is carrying on 

business in electrical goods, insulated wares and 

equipments on wholesale basis. The STO, Vigilance, Cuttack 

submitted the TER vide No. 48 dated 31.10.2011 alleging 

therein that the dealer-assessee sold electrical cables levying 
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tax @ 4% treating the same as industrial cables as per entry 

No. 67 of Part-II of Schedule B whereas those cables were 

used for building wiring and wire meant for domestic 

purpose, therefore, it was liable to pay tax @ 12.5% till 

30.03.2011 and @ 13.5% from 01.04.2011 onwards. The 

assessing authority relying upon the TER and the report of 

the Executive Engineer, GED No.II, Cuttack, deducted 

`18,82,58,877.67 from 4% taxable group and added the 

same with 12.5% taxable group. Similarly, it also deducted 

`3,39,37,914.84 from 4% taxable group and added the same 

to 13.5% taxable group. The reason assigned by the 

assessing authority for levying tax @ 12.5% upto 31.03.2011 

and 13.5% w.e.f. 01.04.2011 is that Sri Manindra Kumar 

Singh, State Sales Head of the Company, stated before the 

visiting officers that they exclusively dealt in domestic cables 

and the branch did not deal in industrial cables and that the 

Executive Engineer, GED No. II, Cuttack vide its letter No. 

14067 dated 21.10.2011 reported that the wires as sample 

cables were of domestic use exclusively and that the cables 

dealt in by the Odisha branch, Cuttack of the Company were 

meant for building wiring and for domestic purpose. The 

first appellate authority concurred with the above findings of 
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the assessing authority while confirming the order of 

assessment raising extra demand of `5,76,78,436.00. Now 

in the aforesaid factual backdrop, the issue raised in the 

present second appeal is to be examined.  

7.   There is no dispute at bar that the OVAT Act 

does not define „industrial cables‟ or „domestic cables‟. Even 

in the Indian Electricity Act and the Electricity Supply Act as 

well as the Rules and Regulations framed thereunder, does 

not define the meaning of „industrial cables‟ and „domestic 

cables‟. The forums below being swayed away by the 

statement of Sri Singh and the report of the Executive 

Engineer, GED No.II, have come to the conclusion that the 

electrical cables and wires dealt in by the dealer-assessee 

were meant for building wiring and for domestic purpose. 

The Executive Engineer, GED No.II on whose report 

emphasis has been given by the forums below has nowhere 

whispered that the wires and cables sold by the dealer-

assessee can never be used for industrial purpose. The 

assessing authority while coming to the conclusion that the 

electrical wires and cables sold by the dealer-assessee were 

used for domestic purpose has not examined any of the end 

user or any other materials. In other words, we can say 
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there is no material on record to show that the electrical 

cables sold by the dealer-assessee were used for domestic 

purpose except the report of the Executive Engineer, GED 

No.II who has no practical knowledge regarding use of the 

cable sold by the dealer. The entry at Sl. No. 67 of Part-II of 

Schedule B provides for levying tax @ 4% upto 31.03.2011 

and @ 5% w.e.f. 01.04.2011 on industrial cables, which 

includes high voltage cables, XLPE cables, PVC cables, Jelly 

filled cables, optical fibres. Learned Counsel for the dealer-

assessee vehemently urged that the cables sold by it (dealer) 

being high voltage cables, it would squarely fall under entry 

No. 67 of Part-II of Schedule B. What is „high voltage cables‟ 

has also not been defined anywhere in the OVAT Act. 

Therefore, we thought it proper to refer to „high voltage 

cables‟ as defined in Section 2(av) of the Indian Electricity 

Rules, 1956 and Section 2(2) of Central Electricity Authority 

(Furnishing of Statistics, Returns and Information) 

Regulations, 2007.  

 Rule 2(av) of the Indian Electricity Rules, 

1956 provides „Voltage‟ means the difference of electric 

potential measured in volts between any two conductors or 
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between any part of either conductor and the earth as 

measured by a suitable voltmeter and is said to be –  

“low” where the voltage does not exceed 250 volts 

under normal conditions subject, however, to the 

percentage variation allowed by these rules. 

“medium” where the voltage does not exceed 650 volts 

under normal conditions subject, however, to the 

percentage variation allowed by these rules. 

“high” where the voltage does not exceed 33,000 volts 

under normal conditions subject, however, to the 

percentage variation allowed by these rules.” 

Section 2(2) of Central Electricity Authority (Furnishing of 

Statistics, Returns and Information) Regulations, 2007 says-  

“voltage” means the difference of electrical potential 

measured in volts, between any two conductors or 

between any part of either conductor and the earth as 

measured by a suitable voltmeter and is said to be – 

(a) “high voltage” where the voltage exceeds 650 volts 

but does not exceed 33000 volts under normal 

conditions; and 

(b) “extra high voltage” where the voltage exceeds 33000 

volts under normal conditions.” 
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7(a).   It is crystal clear from the aforesaid 

definitions that „high voltage cables‟ means the cables which 

carry volt from 650 to 33000 volts. The sale invoices filed by 

the dealer-assessee clearly depict that it has sold cables of 

1100 volts, which means „high voltage cables‟. The cables 

carrying 1100 volts can be used for domestic purpose as well 

as for industrial purpose. The finding of the assessing 

authority that it was used in building wiring is not based on 

the materials on record, therefore, the said finding is 

unsustainable in the eyes of law. When the Legislature 

specifically included „high voltage cables‟ in the category of 

industrial cables, the forums below were not justified in 

deducting `18,82,58,877.67 and `3,39,37,914.84 from 4% 

taxable groups and adding the same to 12.5% and 13.5% 

taxable groups respectively treating the same as domestic 

cables. The forums below while arriving at such conclusion 

have given much emphasis to the report of the Executive 

Engineer, GED No.II, which cannot form the basis of 

determination whether the cables were industrial cables or 

domestic cables. When a particular cable can be used for 

domestic purpose as well as industrial purpose, the report 

submitted by the Executive Engineer, GED No.II, that the 
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cables were meant for domestic purpose is not acceptable to 

us as the same is not based on any sound reasoning or 

examination of any material. The assessing authority, while 

reomputing the tax liability of the dealer-assessee excluding 

the cables sold by the dealer-assessee from 4% taxable 

group should have applied its own mind to the facts and 

circumstances of the case and should have examined the 

relevant entry vis-a-vis the materials on record. The 

assessing authority as well as first appellate authority in a 

very mechanical and superficial manner, have come to the 

conclusion that electrical cables and wires sold by the 

dealer-assessee were used for building wiring and for 

domestic purpose, which is not based on any materials on 

record. Therefore, the said part of the finding of the fora 

below is unsustainable in law.  

 7(b).   It is pertinent to mention here that M/s. 

Havells India Ltd. filed an application u/s. 78-A of the OVAT 

Act before this forum vide A.R. A. No. 3 of 2012-13, wherein 

this forum accepting the contention of M/s. Havells India 

Ltd. came to the specific conclusion that the PVC Insulated 

Industrial cables come under Sl. No. 67 of Schedule B of 

Part-II of the Tax Rate Chart and further in case of Anchor 
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Electricals (P) Ltd. Vs. Commissioner of Sales Tax in ST. 

Appl. 45/2012, their Lordships‟ of Hon‟ble Delhi High Court 

in para-14 of the judgment held that when the relevant law 

has classified 1100 volts cables as high voltage cables, there 

cannot be any difficulty in accepting the dealer‟s contention 

that subject goods are industrial cables and are classifiable 

under Entry 40 of the Schedule-III. What is „industrial 

cables‟ and what is „domestic cables‟ having not been defined 

anywhere in the statute and there being no cogent materials 

on record to show that electrical cables and wires sold by 

the dealer-assessee used for wiring of building and for 

domestic purpose, it would be unjust and improper to 

exclude those sale turnover from 4% taxable groups and add 

it to 12.5% and 13.5% taxable groups. The dealer-assessee 

having succeeded in substantiating that it deals in high 

voltage cables, in our considered view, the same would fall 

under entry No. 67 of Part-II of Schedule B of the Rate 

Chart. The impugned orders of the forums below being not 

based on sound reasoning, proper interpretation of statute 

and the materials on record, the same are unsustainable in 

the eyes of law.    
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8.   In view of the discussions made above, the 

appeal filed by the dealer-assessee is allowed, the impugned 

orders of the forums below excluding `18,82,58,877.67 and 

`3,39,37,914.84 from 4% taxable groups and adding the 

same to 12.5% and 13.5% taxable groups respectively are 

set aside. The matter is remitted back to the assessing 

authority to recompute the tax liability of the dealer-

assessee keeping in mind the observations made above 

within three months from the date of receipt of this order. 

Cross-objection is disposed of accordingly.  

Dictated & Corrected by me 
 
               Sd/-                          Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
             Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
             Sd/- 
            (M. Harichandan) 
                Accounts Member-I 
    


