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O R D E R 

               

  Instant appeal under Section 17(1) of the Odisha Entry Tax Act, 

1999 (hereinafter referred to as ‘the Act’) is pressed into service by the dealer 

assessee assailing the impugned order dated 30.10.2018 promulgated in Appeal 

Case No. AA (ET) 108221622000266 by the learned Additional Commissioner of 

Sales Tax (Appeal), Bhubaneswar (in short, ‘FAA’) confirming the order of assessment 

dated 16.06.2016 passed under Section 9C of the Act by the learned Assessing 

Authority (Entry Tax), Bhubaneswar-III Circle, Bhubaneswar (hence called ‘AA’) for the 
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tax periods 01.04.2009 to 31.03.2014 on the grounds inter alia that it is not 

sustainable in law and thus, liable to be set aside.   

2. In fact, the dealer assessee is engaged in execution of civil 

contracts and was subjected to tax audit leading to the framing of an Audit Visit 

Report (in short, ‘AVR’). As per the observations in AVR, additional demand of 

`8,38,043.84 was raised against the dealer assessee. Later to the receipt of AVR, an 

assessment under Section 9C of the Act was initiated vis-a-vis the dealer assessee 

and assessed to pay balance tax of `7,68,045.00 besides penalty of `15,36,090.00 

with a total amount of `23,04,135.00. The dealer assessee challenged the said 

assessment in appeal before the FAA. However, the appeal ended in dismissal 

thereby confirming the order of assessment dated 16.06.2016. The dealer assessee, 

thereafter, has approached the Tribunal by filing the present appeal raising different 

grounds opposing the tax liability.  

3. According to the dealer assessee, the following are the issues 

involved for determination, such as, (i) if, goods amounting to `67,06,247.41 

consisting of scaffolding materials, like iron and steel etc. brought from outside the 

State and returned back after being used in the execution of works contract to be 

made liable for entry tax? (ii) whether, goods i.e. sand, chips, bajuri, etc. purchased 

for an amount of `5,67,54,228.00 fall in the ken of Entry 59, Part-I of the Schedule of 

the Act and also liable to entry tax? (iii) whether, in the facts and circumstances of 

the case, penalty under Section 9C(5) of the Act was leviable?  

4. By filing a cross-objection, State contends that the impugned 

order dated 30.10.2018 is absolutely just and proper and in accordance with law and 
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the additional demand of tax with penalty is not to be disturbed. It is further 

contended that the goods i.e. sand, bajuri, bricks etc. are minor minerals as defined 

in Section 3(e) of Mines and Minerals (Development & Regulation) Act, 1957 (in 

short, ‘MMDR Act’) read with Entry 59, Part-I of the Schedule of the Act and in so far 

as levy of penalty is concerned, it is statutorily mandated in Section 9C(5) of the Act 

and shall have to be imposed irrespective of any intention or mens rea involved or 

established in view of the ruling of the Hon’ble Apex Court in the case of Union of 

India and others Vs. Dharmendra Textile Processors and others reported in (2008) 18 

VST 180 (SC).  

5.   The learned Counsel for the dealer assessee would contend that 

definition of ‘minor minerals’ ascribed in Section 3(e) of the MMDR Act cannot be 

borrowed and classified in Entry 59, Part-I of the Schedule of the Act. Referring to 

Rule 34 of the Odisha Entry Tax Rules, 1999, the learned Counsel for the dealer 

assessee also contends that goods, such as, sand, chips, bajuri etc. cannot be treated 

as minerals, when a separate entry finds place in Part-II of Schedule of the OVAT 

Act. The contention is that as per Entry 80 of the OVAT Act, ores and minerals are 

clubbed together, whereas, vide Entry 97 thereof, sand, morum, chips etc. have been 

separately made taxable which is in contradistinction to Entry 59 of the Act. Apart 

from the above, it is also argued that minerals under Entry 59 of the Act does mean 

and include only the items specified therein, but excluding coal and coke and 

therefore, cannot include goods like sand, chips, bajuri etc. Alternatively, an 

argument is advanced to the effect that in case items, such as, sand, bajuri etc. are 

held taxable, penalty should be deleted having regard to a common perception that 
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the items are not minerals. The temporary use of materials i.e. iron and steel in the 

execution of works contract is claimed not to be taxable on the ground that the 

scaffolding materials have not been fully used and consumed in the process. The 

learned Standing Counsel (CT) for the State, on the contrary, contended that 

scaffolding materials are taxable having been utilised in execution of works contract 

and the goods, such as, sand, chips, bajuri etc. being minor minerals shall have to be 

classified under Entry 59, Part-I of the Act and rightly, the authorities below levied 

penalty under Section 9C(5) of the Act which is mandatory in nature. The rival claims 

of the parties are to be examined by the Tribunal. 

6.   For temporary use of scaffolding materials, payment of entry tax 

is denied by the dealer assessee which is for an amount of `67,06,247.41. 

Admittedly, iron and steel and capital goods were brought from outside the State 

and utilized in the execution of works contract and in such view of the matter, 

notwithstanding its nature of use, the Tribunal is of the humble opinion that the 

amount of `67,06,247.41 incurred towards it shall be subject to entry tax. So, the 

contention of the dealer assessee that such items are not taxable is not accepted 

and accordingly, it is rejected.  

7.   Admittedly, sand, chips, bajuri etc. are separately classified 

under Entry 97, Part-II of Schedule of the OVAT Act in juxtaposition to Entry 80 of 

ores and minerals. In so far as Entry 59 of the Act is concerned, it has classified 

minerals including certain other items. According to the learned Counsel for the 

dealer assessee, in view of the fact that sand, bajuri, chips etc. have been separately 

treated under the OVAT Act and in absence of an independent entry in the Act, the 
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said items cannot be categorised as minerals under Entry 59 of the Act. In the 

humble opinion of the Tribunal, taxability vis-a-vis goods is to be considered as per 

the Act independent of the fact that it has been differently classified in the OVAT 

Act. As regards the expression ‘including’ appearing in Entry 59 of the Act, the 

learned Counsel for the dealer assessee cited decisions, such as, Atul Glass Industries 

Ltd. Vs. Collector of Central Excise: 1986 (25) ELT 473 (SC); Commissioner of Central 

Excise, Nagpur Vs. Shree Baidyanath Ayurved Bhawan Ltd.: 2009 (237) ELT 225 (SC); 

The South Gujarat Roofing Tiles Manufacturers Association and another Vs. State of 

Gujarat and another: AIR 1977 SC 90; Mahalaxmi Oil Mills Vs. State of A.P: 1988 (38) 

ELT 714 (SC); NDP Namboodripad (Dead) by LRs Vs. Union of India and others: AIR 

2007 SC 1782; and Sterlite Optical Technology Ltd. Vs. Oil India Ltd. and others: 

(2008) 14 VST 9 (Gauhati) and contended that the definition is an inclusive one 

implying exhaustiveness and limitation. However, the Tribunal is inclined to hold that 

the alleged goods are minerals in view of its advance ruling in ARA No. 05 

(ET)/2013-14 decided on 26.02.2016 in order to maintain judicial propriety and 

discipline and of course, having regard to the decision of the Hon’ble in the case of 

State of Orissa and others Vs. D.K. Constructions and others reported in (2017) 100 

VST 24 (Orissa), wherein, stone chips, metals, sand etc. have been classified so. As a 

corollary, it is further held that the items, like sand, chips, bajuri etc. being minerals 

fall in the category of Entry 59, Part-I of the Act and thus, are exigible to tax.  

8.   As to the levy of penalty, the Tribunal is persuaded to take a 

different view and it is held that the authorities below could not have imposed it 

against the dealer assessee, who seems to have avoided the tax liability under a 



6 
 

misconception and in good faith. In fact, recently the Tribunal in S.A. No. 15 (ET) of 

2019 decided on 12.02.2021 had the occasion to express a similar view. It is 

concluded that for not having a specific entry in the Act like Entry 97 of the OVAT 

Act, there was a possibility for the dealer assessee to carry an opinion that the 

goods, such as, chips, bajuri, sand etc. are not to be taxable under the Act. Thus, 

according to the Tribunal, it would not be just to levy penalty against the dealer 

assessee, which is, therefore, to be deleted.  

9.   Hence, it is ordered. 

10.   Thus, the appeal is partly allowed. As a necessary corollary, the 

impugned order dated 30.10.2018 passed in Appeal No. AA (ET) 108221622000266 

is hereby set aside to the extent as aforesaid. Resultantly, the AA is to recompute the 

tax liability of the dealer assessee keeping in view the observations of the Tribunal 

and to pass appropriate order in accordance with law, preferably, within a period of 

three months from the date of receipt of the above order. The cross-objection filed 

by the State is, accordingly, disposed of. 

Dictated & Corrected by me 

 

           Sd/-                        Sd/-         

    (R.K. Pattanaik)                (R.K. Pattanaik) 

            Chairman                     Chairman 


