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 O R D E R 

 

    Instant appeal under Section 78(1) of the Odisha Value 

Added Tax Act, 2004 (hereinafter referred to as ‘the Act’) is at the behest of the 

dealer assessee assailing the legality and judicial propriety of the impugned order 

dated 22.09.2018 promulgated in Appeal Case No. Jajpur-AA/103/2007-08 by the 

learned Additional Commissioner of Sales Tax (Appeal), Commissionerate of CT & 

GST, Odisha (in short, ‘FAA’), who confirmed the order of assessment dated 

05.07.2007 passed under Section 42 of the Act by the learned Assistant 

Commissioner of Sales Tax, Jajpur Range, Jajpur Road (hence called, ‘AA’) on the 
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grounds inter alia that it is unjust and untenable in law and therefore, liable to be 

set aside in the interest of justice.     

2.   The dealer assessee is engaged in mining activities and 

production of iron ore. It was subjected to audit inspection for the tax period 

01.04.2005 to 31.03.2006. An Audit Visit Report (in short, ‘AVR’) was framed and 

submitted. On the strength of AVR, audit assessment under Section 42 of the Act 

vis-a-vis the dealer assessee for the alleged period was initiated. The objections of 

the AVR were confronted to the dealer assessee. At last, the AA raised a demand 

of tax and penalty of `26,98,289.00. In course of audit assessment, the dealer 

assessee raised grounds to defend the charge and objections raised in the AVR. 

However, despite the defence of the dealer assessee, additional demand was 

directed by the AA. Being unsuccessful, the dealer assessee approached the FAA in 

appeal and reiterated the grounds, while denying the tax liability. But, it was in vain, 

as the FAA confirmed the findings of the AA and not only that, enhanced the tax 

liability. In fact, respecting other due, penalty was imposed despite a favourable 

finding by the AA on the ground that the dealer assessee had a genuine belief in 

availing ITC. As such, penalty under Section 42(5) of the Act was levied by the AA 

only in respect of differential output tax payable for the reason that the dealer 

assessee would have filed revised return in time or any time before audit which had 

not been done so. The FAA, apart from confirming the above penalty, levied 

penalty vis-a-vis other due payable by the dealer assessee, who had availed ITC. 

Since all the grounds fell flat and further penalty was levied which resulted in 
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enhancement of tax liability from `26,98,289.00 to `38,04,443.00, the dealer 

assessee left with no option but to knock the doors of the Tribunal by filling present 

appeal.    

3.   The grounds upon which foundation of the instant appeal is 

built are hereby summarised in seriatim: 

  (i) Imposition of penalty under Section 42(5) on both counts i.e. in 

respect of other due payable by the dealer assessee as has been directed by the 

FAA which was not levied by the AA considering the fact that availing ITC was on 

genuine belief and on the ground that the dealer assessee would have filed revised 

return in time or before audit vis-a-vis differential output tax, whether to be 

justified in law? 

  (ii) If at all, addition on account of process loss amounting to 

`1,91,852.00 for different activities like handling, transportation etc. which is 

unavoidable in the processing or manufacturing of sized iron ore does fall within 

the mischief of Section 20(9)(b) of the Act which has been held so by the 

authorities below, while denying ITC?  

  (iii) Whether disallowance of ITC with respect to explosives, drilling bits, 

rods and lubricants despite not being disputed in audit is tenable? Does it not that 

such a decision on ITC in absence of any objection raised in audit resulted in 

travelling beyond the AVR and against the settled principle of law laid down by the 

Hon’ble Court in the case of Bhushan Power & Steel Ltd. Vs. State of Orissa and 

others reported in (2012) 47 VST 466 (Orissa)? 
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  (iv) Is it not that the explosives, drilling bit, rods and lubricants used and 

utilized by the dealer assessee as inputs in processing/manufacturing and 

extraction of mined iron ore and availing ITC on such purchases made by the 

dealer assessee to be permissible?  

    The State on the other hand justified the impugned decision 

by filling a cross-objection. The rival contentions of the parties are, thus, required 

to be critically examined by the Tribunal   

4.   As contended, on the process loss and addition made on that 

account for `1,91,852.00, it is sustained at different places due to handling and 

transportation which normally occurs in processing/manufacturing of sized iron 

ore, non-consideration of which and determination of tax liability without any 

logical basis and reasoning is untenable in law and therefore, deserves to be 

deleted. The learned Counsel for the dealer assessee elaborately explained the 

manner in which process loss results which is attributable to the natural causes and 

other factors. It is claimed that the dealer assessee procures iron ore lumps and 

converts it to sized iron ore and in the process, iron ore fines are generated and as 

a consequence, some quantity of raw materials are lost due to 

crushing/processing/handling etc. which is inevitable. As per the aforesaid claim, 

crushing of 100 MT iron ore lumps derives output in the form of sized iron ore of 

about 65% and fines 33% resulting in the loss of around 2% in the process which is 

beyond one’s control and for that matter, it cannot be brought under the mischief 

of Section 20(9)(b) of the Act. It is also apprised to the Tribunal that during the 
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relevant tax period, the dealer assessee incurred normal loss of 4388.210 MT of 

iron ore lumps in course of process which constitute approximately 2% of the total 

raw material received and consumed. While contending so, a decision of the 

Hon’ble Apex Court in the case of Union of India Vs. Indian Aluminium Co. Ltd. and 

another reported in AIR 1995 SC 1580 has been relied upon and referred to by the 

dealer assessee which is to the effect that exact mathematical equation between 

the quantity of raw material purchased and raw material found in the finished 

product not to be possible and hence, should not be looked for. Apart from the 

above, other decisions, such as, Di Echi Karkaria case: 1999 (112) ELT 353 SC; SAIL 

Vs. CCE: 1996 (88) ELT 314 (SC); National Aluminium Co. Ltd. Vs. CCE, 

Bhubaneswar: 2004 (177) ELT 599; Central Construction & Engineering Co. Ltd. Vs. 

CCE, Jaipur: 1994 (72) ELT 777 (New Delhi); Sipani Fibres Ltd. Vs. CCE, Bangalore-1: 

2007 (212) ELT 374 (Bangalore); Nav Karnataka Steel Ltd. Vs. CCE, Belgaum: 2008 

(225) ELT 454 (Bangalore) besides an earlier order of the Tribunal dated 13.08.2019 

in S.A. No. 22 (VAT) of 2018 have been cited contending that the aspect of process 

loss ought to have been properly appreciated. However, the learned Standing 

Counsel defended the decision of the authorities below. The question is, whether, 

such process loss does come within the ambit of Section 20(9)(b) of the Act which 

stipulates that if goods purchased are lost due to theft, damage or for any other 

reason, ITC availed in respect of purchase of such goods shall be deducted from 

the ITC admissible for the tax period during which any one or more events occurs? 

In fact, under one or more of the contingencies specified in sub-section (9) of 
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Section 20 of the Act, ITC availed in respect of purchase of goods shall be 

deducted from the credit admissible for the tax period. In the case at hand, as per 

the authorities below, addition on account of process loss to the tune of 

`1,91,852.10 and availing ITC to be impermissible in view of Section 20(9)(b) of the 

Act. According to the Tribunal, a process loss by no stretch of imagination falls in 

the alleged category of Section 20(9)(b) of the Act which is on account of loss due 

to theft, damage or for any other reason. In case of theft or damage or for such 

other reason, for the goods so purchased and ITC availed in respect thereof, it shall 

be deducted from the ITC admissible, but in so far as the case of the dealer 

assessee is concerned, it is basically a process loss, a loss which is on account of 

natural causes. It is not that due to neglect to the dealer assessee such loss is 

suffered. If a loss is unintentional and inevitable which is as a result of natural 

consequences, in the humble opinion of the Tribunal, such a case is not to be 

equated with the events contemplated in Section 20(9)(b) of the Act. In other 

words, the case of the dealer assessee who claims process loss does not fall within 

the purview of Section 20(9)(b) of the Act. As per the dealer assessee, the material 

loss for the relevant period is shown at 4388.201 MT which occasioned by handling 

goods in regular course of business and is within the permissible limit. Indeed, 

there is no material at the disposal of the Tribunal to ascertain as to if the material 

loss as is claimed to be in normal course is, in fact, well within the permissible limit. 

Of course, there is no standard format in place to calculate the process loss. In the 

considered view of the Tribunal, such claim of the dealer assessee that it was within 
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the permissible limit, a decision in that respect can only be reached at after 

considering different tax periods and average loss had usually been incurred by the 

dealer assessee and also by looking at the loss which sustained by others dealers 

engaged in similar trade. The said aspect can be properly examined at the ground 

level by considering all such factors. If, in case, on examination of materials, 

percentage of loss is apparently proved to be on the higher side, in such 

eventuality, the claim of the dealer assessee shall have to be discarded. So, in such 

view of the matter, the Tribunal reaches at a conclusion that the extent of process 

loss which is a natural and inevitable consequence that occurs in course of 

business, whether lie within the permissible limit covering 4388.201 MT is a matter 

required to be thoroughly examined by the AA taking into account all such aspects 

relevant. Thus, it is summed up that the claim of ITC cannot be disallowed vis-a-vis 

the dealer assessee on the ground that it is a mischief falling under Section 20(9)(b) 

of the Act, but the extent of material loss, whether lies within the permissible limit 

or not is necessarily to be determined by the AA keeping in view the discussions 

made herein above.  

5.   The dealer assessee has not pressed the ground with respect 

to disallowance of ITC on spare parts and hence, the same is not dealt with by the 

Tribunal. According to the learned Counsel for the dealer assessee, no objection 

was raised during the Audit as to the disallowance of ITC with respect to explosives, 

drilling bits and rods, but it has been so considered by the authorities below which 

is nothing but an act of travelling beyond the AVR, which law does not 
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countenance and in that connection, the ruling of the Hon’ble Court in Bhushan’s 

case ibid is pressed into service. In that case, the Hon’ble Court categorically held 

and observed that audit assessment under Section 42 of the Act and on a reading 

of Rule 12(3) of the CST (O) Rules, 1957 has to be completed on the basis of the 

materials available in the AVR and no other material to be utilized, inasmuch as, no 

scope remains for the assessing authority to utilize any material other than one 

available in the report. In the aforesaid case, extraneous material was looked into 

and that too, without providing a fair amount of opportunity to the assessee 

concerned and when, it was acted upon and was made the basis of assessment 

under Section 42 of the Act, the Hon’ble Court had to observe that the assessing 

authority could not have travelled beyond the AVR. In the present case, no such 

foreign material was considered and utilized against the dealer assessee. But, 

indisputably, disallowance of ITC on explosives, drilling bits and rods had not been 

recommended in audit. Then, the question is, whether, under the above 

circumstances, when no objection was raised in the audit vis-a-vis ITC availed on 

explosives, drilling bits and rods, was it proper for the authorities below to deny it? 

Is it not a case of travelling beyond the AVR in absence of any dispute being raised 

during the audit as to the ineligibility of ITC by the dealer assessee? As per the 

considered view of the Tribunal, it is clearly and brazenly an exercise of travelling 

beyond the AVR. When no objection or observation was there on account of audit 

to disallow ITC on explosives, drilling bits and rods, the AA could not have ventured 

in to decide and determine, whether, it can be allowed or not. Any such attempt 
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without any objection in audit would definitely tantamount to travelling beyond the 

AVR, the fact which was not duly taken cognizance of by the FAA. Time and again, 

it has been reiterated being the settled position of law to the effect that if there is 

no objection or dispute raised in audit, it ought not to be examined during an 

assessment under Section 42 of the Act which is principally an audit assessment 

and not a regular one. An assessing authority being armed with an AVR cannot 

itself engage in regular assessment when assessment is required to be made within 

the four corners of Section 42 of the Act. Having said that, the Tribunal reaches at 

a decision that examination as to disallowance of ITC vis-a-vis the explosives, 

drilling bits and rods which had not been pointed out and objected to during and 

in course of audit could not have been looked into by the AA, as it clearly 

amounted to travelling beyond the AVR. 

6.   As an alternative ground, it is claimed that explosives, drilling 

bits and rods are inputs within the definition of Section 2(25) of the Act which are 

primarily consumables directly used in the processing or manufacturing. It is again 

contended that the dealer assessee in course of business purchased explosives on 

payment of VAT and used it as consumables in blasting the earth surface in order 

to extract iron ore lumps and elaborately described as to the processing which is 

involved in the mining, while claiming entitlement of ITC. In fact, the authorities 

below disallowed ITC on such inputs on the ground that mining is neither 

processing nor a manufacturing activity. The learned Counsel for the dealer 

assessee cited an order dated 01.12.2018 of the Tribunal (DB) in S.A. No. 396 (VAT) 
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of 2016-17 and contended that ITC cannot be disallowed on explosives and other 

items, since such goods are used as consumables in the production of iron ore. In 

the facts and circumstances of that case, the Tribunal arrived at logical conclusion 

that the assessee concerned since involved in production and sale of iron ore and 

the activities are nonetheless production of ores involving extraction/mining as well 

as crushing/screening of ores and all are integrally connected and interdependent, 

the explosives which are used in the blasting are to be treated as inputs defined in 

Section 2(25) of the Act and the tax so paid on such purchases allowed to be 

claimed as ITC against the tax payable on sale of finished products. It is contended 

that as the Tribunal has already expressed a view on the point, it ought not to be 

disregarded as a matter of judicial discipline and while contending so, a few more 

decisions are cited. Indeed, in the peculiar facts and circumstances of the said case, 

the Tribunal held that the explosives and its purchases with the tax paid can be 

claimed as ITC while selling the finished products. However, as to the instant case, 

it is made to understand that extraction of iron ore is being carried out and for the 

said purpose, explosives and other items were purchased and utilized and the 

point which is to be considered by the Tribunal is that, whether, such an activity is a 

processing or manufacturing so as to allow ITC on consumables as has been 

claimed by the dealer assessee. One needs to understand the subtle dissimilarity 

between extraction of ore and the process involved and distinction vis-a-vis 

manufacture and production. At times, manufacture and production are assumed 

to be one and same and the terms are used interchangeably. While manufacturing 
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and production have more or less similar fundamentals, yet both are two separate 

and unique processes. A manufacturing is about conversion of raw materials into 

finished products using machinery tools, whereas, production is a broader term, 

which refers to the conversion of input and output and not strictly confined to 

tangible items. At this juncture, it is, rather, gainful to refer a ruling of the Hon’ble 

Apex Court delivered in Chowgule & Co. Pvt. Ltd. Vs. Union of India reported in 

(1981) 47 STC 124 (SC), wherein, it has been observed that the test which is 

required to be applied for the purpose of finding out, whether, a mining operation 

would amount to manufacture is to ask a question if the processing of the original 

brings into existence of a commercially different and distinct commodity and 

applying the aforesaid test, it was further held that blending of different qualities of 

ore possessing separate chemical and physical composition so as to produce ore 

of the contractual specifications cannot be said to involve the process of 

manufacture since the ore which is produced cannot be regarded as a 

commercially new and distinct commodity from the ore of different specifications 

blended together; but what is produced as a result of blending is commercially the 

same article i.e. the ore though with different specifications than the blended one 

and hence, it cannot be said that any process of manufacture was indeed involved. 

In the decision supra, it is also encapsulated that even if various processes are 

applied, it is commercially the same article; composition may change as also the 

content as a result of process, but the ore extracted commercially continues to be 

the ore and therefore, it was not possible to accept a claim that extraction of ore 
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and involvement of various processes through which it undergoes until sold 

amounts to manufacture. It is equally a settled position of law that processing of a 

commodity experiences a change and manufacture results in creation of a 

commercially new and distinct commodity quite different from the original one. In 

a process of mining when ore is extracted washed, screened and dressed in a plant 

and stacked at a site, it results in the production of iron ore and no commercially 

different and distinct commodity emerge than the ore extracted. In the case of CIT 

Vs. Sesa Goa Ltd. reported in (2004) 13 SCC 548, it is held that the activities of 

mining amounts to production of goods. On a sincere reading of the decision 

supra, it is made to realize that the Hon’ble Apex Court held so with reference to 

Section 32A of the Income Tax Act, 1961, wherein, the subject was found to fall 

within expression ‘production’ thereby entitling the assessee for a deduction on 

investment allowance which is in contradistinction to the case in hand, where in 

order to avail ITC, activity must be shown to involve processing or manufacture of 

finished goods. To hold that some amount of processing is involved or 

manufacturing in the extraction of iron ore which in no way result in creation of 

different commodity with commercial identity distinctly separate from the ore 

extracted, any such goods which are used even as consumable since not utilized in 

processing or manufacturing and purchases made therefor on payment of tax 

cannot be deducted as ITC. Though, a similar concurrent finding was recorded by 

the authorities below, but then ITC could not have been disallowed in respect of 

explosives, drilling bits and rods as there was no objection raised during the audit. 
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As a corollary, disallowance of ITC on the said items without there was being any 

dispute raised in audit resulted in travelling beyond the AVR. Notwithstanding a 

conclusion reached at by the Tribunal that extraction of ore does not involve 

processing or manufacturing, the findings on ITC with respect to explosives, drilling 

bits and rods cannot be sustained, as it was an extra-territorial exercise being 

outside the purview of audit assessment. But, at the cost of repetition, it is stated 

that any such item in respect of which ITC claim is demanded must depend on 

whether the goods so purchased and utilized had been used in processing or 

manufacturing, which in the instant case, in so far as the extraction of iron ore is 

concerned, is held not to be so. It is also clarified that any such goods as against 

which ITC was objected to in the audit shall not be allowed in view of the 

conclusion drawn by the Tribunal that the extraction of iron ore and other activities 

connected therewith is not a processing and manufacturing activity, for that matter.  

7.   As to the penalty levied in respect of other due, as was 

directed by the FAA, the learned Counsel for the dealer assessee contended that it 

is untenable and any such exercise invoking Section 42(5) of the Act could result in 

change of opinion. While raising the point, an order dated 05.01.2011of the 

Hon’ble Court in the case of M/s. Mahanadi Coal Field Ltd. Vs. Commissioner of 

Sales Tax, Orissa in W.P. (C) No. 22773 of 2010 and other rulings reported in (2007) 

6 VST 783 (SC); (2004) 136 STC 173 (Delhi); (2010) 320 ITR 561 (SC); and (2010) 31 

VST 319 (Orissa) have been pressed into service. As per the AA, penalty was not 

imposed as against the other due since the dealer assessee had availed ITC under 
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a genuine belief and impression. It was also held that penalty cannot be levied 

mechanically without any basis but then FAA imposed it while determining the tax 

liability enhancing the demand. It is settled law that in absence of an improper 

conduct on the part of the dealer assessee, penalty should not be levied. The levy 

of penalty involves an element of discretion as has been enunciated by the Hon’ble 

Apex Court in the case of Hindustan Steel Ltd. Vs. State of Orissa reported in 

(1970) 25 STC 211 (SC). In that case, the Hon’ble Apex Court observed that penalty 

is not to be imposed merely because it is lawful; it should be levied for failure to 

perform a statutory obligation and a decision in that respect is matter of discretion 

to be exercised judicially considering all the relevant factors involved; when there is 

a technical or venial breach of provisions of the Act or where the default is on 

account of a bonafide belief that the dealer assessee not be liable to pay the tax, 

under such circumstances, levy of penalty would be injudicious. In the case at hand, 

ITC was availed, as it seems, under a bonafide belief which was realized by the AA, 

but the FAA without assigning any reason imposed penalty in respect of other due 

simply on the ground that it is a mandatory compliance on account of 

contravention of the provisions of the Act. In the considered opinion of the 

Tribunal, it appears to be a case of bonafide belief and impression resting upon 

which the dealer assessee was of the view that it was to avail the ITC which was 

later on held otherwise during the assessment. Therefore, the AA was right not to 

levy penalty, whereas, the FAA imposed it which is liable to be interfered with.  
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8.   On the other part of the penalty which has been levied on 

differential output tax arrived at `6,81,958.40, it is contended by the learned 

Counsel for the dealer assessee that it was also unsustainable in law for the fact 

that the sales turnover at `1,05,71,255.36 as admitted was disclosed during audit 

as well as before the AA which ought to be treated as admitted turnover and while 

claiming so, Section 33(5) of the Act is referred to. The circumstances which 

prevailed upon the dealer assessee not to file the revised return was elaborately 

described by the learned Counsel for the dealer assessee with reference to the OST 

Act, 1947 and the timeline which was changed on the introduction of the Act w.e.f. 

01.04.2005. It is also contended that since the voluntary disclosure was made as to 

the sales turnover in compliance of Section 33(5 of the Act), the AA ought not to 

have levied penalty on the differential output tax. It is a period concerning 2005-06 

and law as it stood then, a voluntary disclosure was acceptable by filing a revised 

return in the manner provided under Section 50 of the Act subject to a rider that it 

shall not be received, whether, the disclosure is made or intended to be made after 

receipt of the notice for tax audit under the Act, or ‘as a result of such audit’, an 

expression which was later substituted by the Odisha Value Added Tax 

(Amendment) Act, 2015 w.e.f. 01.10.2015. As the present case is relatable to a 

period prior to the above amendment, the imposition of penalty on differential 

output tax was unwarranted. Such a contention of the dealer assessee is acceptable 

for the fact that the disclosure was voluntarily made in compliance of Section 33(5) 
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proviso of the Act for which the authorities below could not have imposed penalty 

on the differential output tax which is, therefore, required to be deleted.  

9.   Hence, it is ordered. 

10.   In the result, the appeal stands allowed. The impugned order 

dated 22.09.2018 passed in Appeal Case No. Jajpur-AA/103/2007-08 is hereby set 

aside to the extent indicated. Consequently, the AA is directed to undertake 

recomputation in order to determine the tax liability vis-a-vis the dealer assessee 

for the tax period from 01.04.2005 to 31.03.2006 keeping in view the observations 

of the Tribunal and to pass appropriate order in accordance with law preferably 

within a period of three months from the date of receipt of a copy of the above 

order. The cross-objection filed by the State is accordingly disposed of. 

Dictated & Corrected by me 

 

               Sd/-                 Sd/-  

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 
 


