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O R D E R 

 

   .   Since parties are same, similar questions of law are involved and 

as the assessments correspond to the impugned period from April, 2011 to 

March, 2013, the aforesaid appeals are clubbed together and accordingly, 

disposed of by the following order.  

 S.A.No.193 (V) of 2015-16: 

 2.  Instant appeal under Section 78(1) of the Value Added Tax Act, 

2004 ( in short, ‘the Act’) is at the behest of the State questioning the tenability of 



2 
 

the impugned order dated 22.04.2015 promulgated in Appeal Case No.AA-

106221522000064 by the  learned Deputy Commissioner of Sales Tax (Appeal), 

Bhubaneswar Range, Bhubaneswar ( in short, ‘FAA’), who allowed the claim of the 

dealer assessee in full and directed refund of excess payment, if any, made for the 

alleged period vis-a-vis the assessment dated 16.07.2014 passed under Section 

42(4)of the Act by the learned Sales Tax Officer, Bhubaneswar-II Circle, 

Bhubaneswar ( in short, ‘AA’), who raised additional amount of `1133772/- 

payable as per the terms and conditions of the demand notice on the grounds 

inter alia that it is bad in law and thus, liable to be set aside in the interest of 

justice.  

S.A.No.102 (ET) of 2015-16: 

 3.    The State pressed into service the present appeal set in motion in 

terms of 17(1) of the Odisha Entry Tax Act, 1999 ( in short, ‘the OET Act’) assailing 

the legality and judicial propriety of the impugned order dated 22.04.2015 

promulgated in Appeal Case No.AA-108221522000065 by the FAA as against the 

assessment dated 16.07.2014 directed by the AA, who not only raised an 

additional demand of `9702/- but also levied penalty thereon directing the dealer 

assessee to make payment of an amount of `29,108.00 on the ground that there 

was no irregularity committed in course of audit assessment and in the collection 

of information with respect to the closing stock and as a corollary, the order of 

assessment dated 16.07.2014 which was set aside in appeal and hence, it 

deserves to be interfered with.  
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4.  In fact, audit assessment under Section 42 was commenced as 

against the dealer assessee who is engaged in purchase and sale of items, such 

as, laminates, plywood etc. on retail and wholesale basis. As revealed from the 

record, after the audit, the tax audit report was received from the learned STO, 

Bhubaneswar Range, Bhubaneswar later to which the statutory notice in Forms-

VAT-306 and E-30 was issued and served upon the dealer assessee along with a 

copy of the said report as per the requirement under Rule 49(1) of the Odisha 

Value Added Tax Rules, 2005. Finally, the AA, with the participation of the dealer 

assessee, arrived at a logical conclusion that there is sales suppression and 

consequently, raised the alleged demand. Being dissatisfied with the outcome of 

the assessment, the dealer assessee approached the FAA contending that it was 

not judicially determined in the facts and circumstances of the case and thus, to 

be arbitrary and unjustified. The contention of the dealer assessee before the FAA 

was that basing on statements submitted to the bank instead of considering the 

actual stock furnished through a balance sheet duly prepared in accordance with 

law, the stock has been determined and that apart, a wrong assumption was 

taken vis-a-vis the receipt of commissions and discounts against purchase of 

goods. The State defended the decision of the AA and justified it. However, the 

FAA accepted the claim of the dealer assessee and allowed the appeal directing 

the impugned assessment with the alleged demand as reduced to nil and excess 

payment, if any, made be refunded as per the provisions of law. The State has 

apparently challenged the grounds upon which the appeal was allowed by the 
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FAA with the contention that the statements furnished to the bank by the dealer 

assessee could not have been discarded with regard to the stock when such 

discrepancy was revealed during the audit, inasmuch as, collecting information 

from sources like banks and other departments concerning business transactions 

of the dealers during the preparation of pre-audit visit is prescribed  in the VAT 

Audit Manual and hence, there was no any irregularity and that apart, the AA 

rightly rejected the claim to not include sales commission received by the dealer 

assessee in the turnover by assigning proper reasons and justification which has 

erroneously been set aside by the FAA. The above said claim of the State with the 

grounds raised is to be examined by the Tribunal to find out and ascertain if the 

impugned order dated 22.04.2015 under the Act vis-a-vis the tax period can be 

sustained in law.   

5.  The contention of the State is that the FAA fell into gross error in 

holding that the addition of discounts and incentives received by the dealer 

assessee from the selling dealers was not to be included in the turnover and not 

only that, it simply ignored the bank statements vis-a-vis stock without any 

justification, when it was submitted by none other than the dealer assessee itself 

and conspicuously found to be discrepant in juxtaposition to the audited balance 

sheet. The learned Additional Standing Counsel strongly supported the order of 

assessment dated 16.07.2014 and justified the grounds in appeal. On the 

contrary, the learned Counsel for the dealer assessee contended that the FAA did 

rightly appreciate and correctly reach at a decision that by referring to the 
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statements furnished to the bank, a conclusion could not have been drawn on 

sales suppression, which by no stretch of imagination, can form the basis to 

determine the stock position. The decision on the discounts and incentives 

received from the selling dealers deleted by the FAA is also claimed to be just and 

proper as per the contention of the learned Counsel for the dealer assessee. The 

FAA considered the claim of the dealer assessee and the manner in which the 

discounts and incentives have been received and concluded that in the instant 

case, credit notes were issued towards adjustment of sales price which could not 

have any bearing on the VAT charged on the invoices and thus, justifiably such 

receipts were not added to the gross purchases made. As the FAA to a 

considerable extent appreciated each and every aspect on the discounts and 

incentives and circumstances under which credit notes have been issued and 

ultimately, deleted it from the gross turnover, in the considered view of the 

Tribunal, the same suffers from no serious legal infirmity.     

6.   As regards the stock statements collected from the Bank referred 

to and relied upon by the State, it is needed to be looked into with reference to 

the claim of the dealer assessee which was admitted and accepted by the FAA. 

The learned Counsel for the dealer assessee has, in fact, produced copies of 

audited balance sheet for the year 2001-12 and 2012-13; and stock statements 

furnished to the bank for the alleged years for perusal of the Tribunal. The 

difference in stock and discrepancy in respect thereof was allegedly detected 

during audit visit on being compared with the audited balance sheet. As per the 
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copy of said balance sheet, the closing balance was declared as on 31.03.2012 

and 31.03.2013 for the respective periods disclosing the fact regarding loan 

secured against hypothecation of stock availing OD facility from the bank. The 

learned Counsel for the dealer assessee reagitated the contention that the 

assessment could not be on the basis of the alleged statements corresponding to 

2012 and 2013, the copies of which have been shared, in order to determine the 

stock position which was revealed in the audited balance sheet. It is also 

contended that the audited balance sheet is a financial statement duly prepared 

in accordance with the Circular dated 12th April, 1985 issued by the RBI to the 

effect that the banks are to ensure non-corporate borrowers to audit their 

accounts being accomplished by Chartered Accountants. By placing reliance 

upon the decisions, such as, Commissioner of Income Tax Vrs. Veerdip Rollers 

Private Ltd : (2008) 307 ITR (St.) 3 and other authorities reported in (2000) 241 ITR 

363 (Madras); (2008) 303 ITR 199 (Allahabad); and (2010) 323 ITR 341 (Gujarat) 

which was upheld by the Hon’ble Apex Court in the decision supra, the learned 

Counsel for the dealer assessee contended that having regard to the fact that the 

audited balance sheet is having with a legal force since prepared and furnished 

according to the said Circular of the RBI and as the statements submitted to the 

bank  are more or less disclosed on estimate basis, the same could not have been 

the foundation for assessment on the stock position. In fact, the decision of the 

Hon’ble Apex Court upholding the views of the Hon’ble Gujarat High Court in the 

case of Veerdip Rollers Private Ltd. deleted the addition made under Section 69 
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(B) of the Income Tax Act, 1961 directed on account of difference between the 

closing stock furnished to the bank for availing of credit facility vis-a-vis stock 

disclosed in the books of accounts furnished to the Income Tax Authorities. In 

other two cases ibid, the Hon’ble Courts held and observed that unless there is 

actual verification and certification of stock, merely by referring to the declaration 

made to the bank for availing higher credit facilities, etc., it would not be justified 

to make the addition. In the decisions (supra), the explanations of the dealers, 

who submitted the financial statements to the banks vis-a-vis stocks on estimate 

basis, were accepted notwithstanding the difference as to the stock values shown 

in the accounts by the dealers. From the order of assessment dated 16.07.2014, it 

is not discernable, if at all during the audit inspection, there was indeed actual 

verification of stock after collection of the alleged statements from the bank with 

respect to the dealer assessee for the tax period 2012 and 2013. According to the 

learned Counsel for the dealer assessee, the statements submitted to the bank 

were on estimation basis but the actual stock stood revealed in the audited 

balance sheet, which was prepared according to the instructions of the RBI. If on 

approximation, a stock is disclosed to a bank for a particular purpose either to 

avail higher credit facility or insure the goods, it cannot be a legal basis to arrive 

at a conclusion on the stock without physical verification of it which has clearly 

been enunciated in the ruling of the Hon’ble Apex Court (supra). In other 

decisions of the Hon’ble Courts, a similar view is expressed which demand 

physical verification of stock as the basis and not to simply accept and act upon 
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the statement furnished to the bank which found in difference with the actual 

accounts. In the case at hand, the dealer assessee appears to have furnished 

statements to the bank for the alleged period concerning the stock on estimate 

basis which are obviously in difference with the audited balance sheet. Of course, 

as per the VAT Audit Manual and in course of pre-audit activity, information is 

collected from variety of sources and later confronted to the dealer but that by 

itself does not dispense with or obviate physical verification of stock. The dealer 

assessee disclosed the stock as per the audited balance sheet and admittedly, 

submitted the financial statements to the bank indicating stock on approximation 

and in such view of the matter and having regard to the settled position of law, as 

discussed herein above, it has to be held that such disclosure made to the bank 

for being in difference with the audited balance sheet cannot be the legal basis to 

make the addition and enforce additional demand as was directed by the AA 

which has rightly been rejected by the FAA. Likewise, the demand under the OET 

Act must have to face a similar fate since because the Tribunal has already arrived 

at a conclusion that the discrepancy which was pointed out during the audit 

inspection has apparently been found without proper and actual verification of 

the stock in the background of the fact that stock was duly disclosed by the dealer 

assessee through an audited balance sheet.  

7.  Hence, it is ordered. 
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8.  In the result, the appeals stand dismissed. As a necessary corollary, 

the impugned orders dated 22.04.2015 promulgated in Appeal Nos.AA-

106221522000064 and AA-108221522000065 are hereby confirmed.  

Dictated & Corrected by me 

 

                                        

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree, 

          

        (Smt. S. Mishra) 

              2nd Judicial Member 

 

      I agree,       

             

          (P.C. Pathy) 

               Accounts Member-I 

 

 

 


