
BEFORE THE ODISHA SALES TAX TRIBUNAL: CUTTACK 

(Full Bench) 
 

S.A. No. 947 OF 2001-02 

 

(Arising out of order of the learned ACST, Cuttack-II Range, 

Cuttack in First Appeal Case No. AA- 268 (CU-II) 

1997-98 disposed of on dated 12.09.2001) 

 

 Present:  Shri R.K. Pattanaik, Chairman, 

    Smt. S. Mishra, 2nd Judicial Member, and  

    Shri P.C. Pathy, Accounts Member-I 

 

 State of Odisha, represented by the  

 Commissioner of Sales Tax, Odisha, 

 Cuttack      ... Appellant 

 

-Versus-  

 

 M/S.Dhaneswar Rath, 

 At: Kairapari, Keutasahi, Tangi, 

 Cuttack      ... Respondent 

 

 For the Appellant   :  Sri S.K.Pradhan, Additional Standing Counsel (CT) 

 For the Respondent   :  Sri A.N.Mohanty, Advocate. 

 --------------------------------------------------------------------------------------- 

 Date of hearing: 04.11.2020      *****      Date of order:  08.01.2021 

 --------------------------------------------------------------------------------------- 

O R D E R 

 

   Instant appeal under Section 23(3) of the Odisha Sales Tax Act, 1947 

(in short, ‘the Act’) pressed into service by the State is directed against the 

impugned order dated 12.09.2001 promulgated in Appeal Case No.AA.268 (CU-II) 

1997-98 by the learned Assistant Commissioner of Sales Tax, Cuttack-II Range, 

Cuttack (in short, ‘FAA’), who allowed the claim of the dealer assessee in full as 

against the  order of assessment passed under Section 12(4) of the Act by the 

learned Sales Tax Officer, Cuttack-II Circle, Cuttack ( in short, ‘AA’} on the grounds 
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inter alia that it is illegal, unjust and arbitrary, inasmuch as, the authority below 

miserably failed to appreciate the facts and circumstances of the case, while 

allowing refund in contradistinction to the demand raised ignoring the fact that the 

contractual works assigned and executed majorly included civil construction and 

deduction towards labour and service charges to the extent allowed 

disproportionately represent at 70% of the gross receipts and hence, such is liable 

to be set aside in interest of justice.  

2.  Admittedly, assessment in terms of Section 12(4) of the Act was 

commenced vis-a-vis the dealer assessee for the tax period 1993-94 which was 

completed to the best of judgement of the AA by referring to and relying upon the 

documents available on record. In course of such assessment, it was revealed that 

the dealer assessee executed the contract works and received gross payments to 

the tune of `2,19,00,317/- corresponding to the strengthening to NH-6 from 

285/O to 296/O kms. leaving a portion earmarked for Bandhan Bridge approaches; 

construction of right approach to HL Bridge over river Brahmani at NH-23 near 

Banaigarh; execution of earth work in formation and construction of bridges and 

culverts in connection to railways sliding and MGR for Ib Thermal Power Station, 

Banharpalli for OPGC in Odisha at Kaniha, Talcher. During scrutiny of the 

assessment order, the AA also ascertained that the dealer assessee did not submit 

a copy of the agreement executed with the contractee and furnish labour return 

filed before the District Labour Office, a statutory obligation, which led to believe 

that the labour component as claimed to be hypothetical. Since no such 



3 
 

documents and materials were produced by the dealer assessee, the AA 

completed the assessment to the best of judgment basing on the facts and figures 

available on record and accordingly, determined the GTO after allowing deduction 

@32% towards labour and service charges and consequently, raised the additional 

demand for an amount of `2,39,533/- payable as per the terms and conditions of 

the demand notice. Thereafter, the dealer assessee challenged the alleged demand 

by preferring an appeal before the FAA, who, as earlier mentioned, allowed it with 

a direction to refund the excess tax paid. Being aggrieved of the impugned order 

dated 12.09.2001, the State approached the Tribunal solely disputing the 

deduction allowed @70% of the gross receipt towards labour and service charges 

at `1,40,34,400/- when it justified only to the extent of 32% in absence of regular 

books of accounts. 

3.  According to the appellant State, the dealer assessee had 

undertaken civil work, like construction of bridges and culverts, approach road to 

HL Bridge and strengthening of NH-6 where the material component was higher 

than the labour, the fact which was completely lost sight of by the FAA. It is also 

contended that the decision of FAA on deduction towards labour and service 

charges, morefully when, no proper and regular accounts were maintained in that 

respect by the dealer assessee not only unjustified but is quite disproportionate. On 

the contrary, the dealer assessee justified the impugned order dated 12.09.2001 by 

taking a defence that material portion in execution of the contract work is 

comparatively less vis-a-vis percentage of labour and service charges. It is claimed 
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that despite the fact that the expenses incurred on labour and service charges were 

close to 80% and above, the FAA considering all such aspects of the contract works 

determined and fixed it at 70% of the gross receipt, which is absolutely just and 

proper.   

4.  As per Section 5(2) AA of the Act, notwithstanding sub-section 2(A) 

thereof, taxable turnover in respect of works contract shall be deemed to be the 

gross value received or receivable by a dealer for carrying out such contract, less 

the amount of labour and service charges incurred for the execution of the 

contract. In fact, the rate of tax is to be determined and levied on the taxable 

turnover in accordance with Section 5(1) of the Act. The learned Additional 

Standing Counsel for the State contended that the FAA committed serious wrong 

in calculating the expenses incurred towards labour and service charges being 

oblivious of the fact that the works contract substantially involved material part and 

that too when, there was no regular accounts maintained in that respect by the 

dealer assessee. The learned Counsel for the dealer assessee, on the other hand, 

urged that the FAA was quite aware of absence of regular accounts vis-a-vis the 

labour and service payments made during the contract works but determined the 

percentage by considering the available materials on record even after detecting 

couple of defects in the computation as to the extent of material transferred in 

execution of the contract. It is also contended that the FAA appreciating the 

document, such as, work order and considering the scope of work and extent of 

labour and service charges expended and also the material used and utilized 
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arrived at a reasonable conclusion and fixed the component at 70% against an 

abysmally low 32%. The rival contentions of the parties are to be examined by the 

Tribunal in order to find out and ascertain, whether, the FAA did commit any gross 

error or illegality as a consequence whereof the impugned order dated 12.09.2001 

suffers from legal infirmity.   

5.   As such, no additional ground is raised by the State for 

determination towards deduction of labour and service charges with respect to the 

works contract executed by the dealer assessee in accordance with Rule-4B of the 

Odisha Sales Tax (Amendment) Rules, 2010 which was deemed to have come into 

force with retrospectivity i.e. on and from 30th July, 1999. As is well-known, in view 

of the authority of the Hon’ble Apex Court in the case of Gannon Dunkerley Vrs. 

State of Rajasthan reported in 88 STC 204 (SC), the value of goods involved in 

execution of works contract is required to be determined by deducting labour and 

service charges and such other cost components as enunciated. The FAA did not 

appear to have made any reference regarding guidelines laid down by the State 

Government, while calculating the labour and service charges involved in the 

alleged works contract. However, it is made to understand that the FAA did 

consider and appreciate the claim of the dealer assessee submitted with reference 

to the work order and scope of work in order to segregate the labour and service 

component from the material part with the observation that the percentage of 

material transferred in execution of the contract works suffered from certain defects 

by not including cost of transportation, loading, unloading; amount which was paid 
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to the contractee, who supplied the material; and cost of earth work from private 

land with the contractor’s earth for being treated as labour and service charges 

with no transfer of material in respect thereof. In any case, the claim of the dealer 

assessee was allowed by the FAA considering the available materials while 

appreciating and analysing the extent of material transferred in execution of works 

contract in order to identify the percentage of labour and service component.  

 6.  The claim of the dealer assessee in respect of work executed at NH-

23 near Banaigarh is that the work was mainly earth work with literally no transfer 

of material which involved nearly 80% of labour and service, while remaining 20% 

also had similar nature of work, like spreading, levelling etc. as against a negligible 

10% on material, such as, morum and boulders etc. being utilized. In respect of the 

work under the NH Division, Keonjhar, it is claimed that the same also significantly 

involved earth work. As to the works executed at Banharpalli, it is again claimed 

that there was earth work in the formation and construction of bridges and culvert 

and the total cost of the material transferred was less than 21% of the gross 

contractual value. The FAA appeared to have, more or less, accepted the 

contention of the dealer assessee but then, fixed the labour and service component 

at 70%. There is no denial to the fact that the dealer assessee did not maintain 

proper accounts respecting the labour and service charges for the alleged works 

contract. It is a fact that best judgment was applied by both the authorities below 

while determining the labour and service component by considering the work 

order and other aspects of the matter. It is a decision making process which, to a 
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considerable extent, involves guess work but by having a reasonable nexus with the 

nature of work and other factors. If no proper and regular accounts are maintained, 

a guess work is employed by appreciating the scope of work and extent of material 

and labour and service components which in all probability have been engaged. In 

the instant case, as it seems the contractual works at Banaigarh and the work 

executed under the NH Division, Keonjhar principally involved transfer of less 

material and more labour and service component. Admittedly, some civil 

construction was required to be made at Banharpalli but as it is apparently 

suggested, the FAA accepted the contention of the dealer assessee, who claimed 

transfer of material as not exceeding 21% of the contractual value. The FAA found 

to have examined the work order and also the scope of work and analysed the 

agreement schedule and ultimately, determined the labour and service component 

at 70% which can be said to be reasonable on the anvil of some defects detected 

in ascertaining the percentage of material transferred in execution of the works 

contract. It is not that the FAA whimsically without referring to any material and 

considering such aspects involved, determined and fixed the labour and service 

component. It is made to realize that the FAA notwithstanding absence of regular 

and proper accounts maintained by the dealer assessee on labour and service 

charges incurred in the works contract was able to successfully segregate it from 

the work order. Such a determination is apparently a guess work. But then, the 

labour and service component is always to be determined with reasonable nexus 

vis-a-vis the nature of work keeping in view the facts and circumstances of each 
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particular case. By claiming that the labour and service component barely looking 

at the fact that it represents 70% of the gross receipt without more cannot be a 

sound basis to meddle with it which at times may evenly be factually probable. In 

absence of any serious fault or wrong committed by the FAA, who when found to 

have applied proper application of mind by considering the available materials on 

record besides the nature and scope of work, it would not be proper and justified 

at all for the Tribunal to interfere with regard to the labour and service charges so 

determined at 70%. In other words, the Tribunal does not find any compelling 

reasons whatsoever in accepting the claim of the State.  

7.  Hence, it is ordered. 

8.  In the result, the appeal is dismissed. As a logical sequitur, the 

impugned order dated 25.07.2013 promulgated in Appeal No. AA.268 (CU-II) 

1997-98 is hereby confirmed vis-a-vis the assessment period 1993-94 with respect 

to the dealer assessee. 

Dictated & Corrected by me 

 

                                         

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,  

         

        (Smt. S. Mishra) 

              2nd Judicial Member 

 

      I agree,          

          

          (P.C. Pathy) 

               Accounts Member-I 

 


