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O R D E R 

 

 

 

  As both the appeals bearing S.A. No. 175(V) of 

2014-15 and S.A. No.252(V) of 2014-15 arose out of the self-

same order, both are disposed of by this common order. 

2. S.A. No. 175(V) of 2014-15 has been preferred by 

the dealer whereas S.A. No.252(V) of 2014-15 has been 

preferred by the Revenue against the order dtd.30.06.2014 

passed by the learned Joint Commissioner of Sales Tax, Puri 

Range, Puri  (hereinafter referred to as, the learned JCST) in 

First Appeal Case No.AA-02/VAT/Jatni/2013-14, wherein and 

whereby he reduced the tax demand to Rs.2,71,422.00 from 

Rs.45,20,481.00 as raised by the learned Asst. commissioner 

of Sales Tax, Jatni Circle, Jatni (hereinafter referred to as, the 

learned ACST) in an assessment u/s.43 of the Orissa Value 

Added Tax Act, 2004 (hereinafter referred to as, OVAT Act) for 

the assessment period 01.04.2009 to 31.03.2012.  

 

3. The brief facts of the case are that the appellant-

dealer is a private limited company engaged in manufacturing 

of pre-stressed concrete poles from the raw materials such as 

cement, H.D./M.S. wires, stone chips and sand. Consequent 

upon completion of assessment u/s.39 of the OVAT Act 

followed by receipt of one tax evasion report submitted by the 

Vigilance Division, Berhampur, assessment was completed on 
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06.03.2013 on confrontation of the allegations made in the tax 

evasion report, disallowing the claim of free exempted sales in 

absence of the required certificates by imposing tax on 

purchase turnover as per Sec.12(b) of the OVAT Act, thereby 

raising the demand. Being aggrieved by the order of 

assessment, the appellant-dealer preferred an appeal before 

the learned JCST who reduced the demand from 

Rs.45,20,481.00 to Rs.2,71,422.00. Being further aggrieved by 

the order of the learned JCST both the dealer and the Revenue 

have preferred two separate appeals as narrated supra. Both 

the dealer and the Revenue in the respective appeals have also 

filed the cross objections. 

4. In the appeal filed by the appellant-dealer in S.A. 

No.175(V) of 2014-15, it has come up on the grounds that the 

confirmation portion of the order of the learned JCST is wrong, 

illegal and not in accordance with the facts and circumstances 

of the case; that the ITC claimed in the periodical returns was 

reduced to Rs.1,77,067.29 instead of Rs.2,23,440.00, but the 

learned JCST remained silent on less adjustment of ITC 

without making any observation; that it is not a fact that the 

appellant-dealer had not produced any evidence towards 

damaged return goods (PSC poles) amounting to 

Rs.3,52,819.71; that the forum below should have set right the 

figures accordingly at the assessment stage and the learned 

JCST had not verified the documents nor given any instruction 

to the learned ACST to recheck and set right the figures as per 

actual transaction; that in the absence of any 

suppression/concealment figures and rejection of books of 

account, penalty imposed is not legally sustainable which is 
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also discretionary in the hands of the learned ACST and that 

the confirming portion of the impugned order is not 

sustainable which is liable to be quashed.  

 The respondent-Revenue in S.A. No.175(V) of 2014-

15 has filed cross objection stating that the order of the 

learned JCST appears to be unjust and improper; that the 

learned JCST deleted the purchase tax u/s.12 of the OVAT Act 

on raw materials purchased citing the judgment of M/s. Aska 

Co-operative Sugar Industries Ltd. Vrs. STO, Bhanjanagar 

which is not relevant because the provision envisaged u/s.12 

was not in existence during that period; that the appellant-

dealer had failed to submit documentary evidence in support of 

his claim for which it was not acceptable during that period 

and delay in submission with justification may be accepted. 

5.  The Revenue as appellant in S.A. No.252(V) of 

2014-15 has come up with the second appeal on the grounds 

that the learned ACST deleted tax imposed u/s.12 of the OVAT 

Act upon Rs.1,06,32,685.00 being purchased from 

unregistered dealer out of which finished products 

Rs.7,95,73,524.25 were made and were exempted from tax 

under provisions of Act by taking the ground that the finished 

product is not generally tax free but conditionally. In view of 

this tax u/s.12 upon the related raw materials could not be 

imposed as per his order in page-4. In this respect his order is 

incorrect and therefore may be remanded for reassessment; 

that provisions u/s.12 made no such distinction between 

generally exempted sales and conditionally exempted sales; 

that deletion of tax in respect of raw materials purchased gave 
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rise to conditionally exempted sales which is unwarranted and 

incorrect. 

 The dealer as respondent in S.A. No.252(V) of 2014-

15 has filed cross objection stating that the confused grounds 

of appeal filed by the appellant in the present case are against 

the settled position of law as decided by the Hon’ble Orissa 

High Court in case of M/s. Aska Cooperative Sugar Industries 

Ltd. Vrs. S.T.O., Bhanjanagar & others (2010) 27 VST 551 

(Orissa) and therefore not sustainable in the eyes of law; that 

the learned JCST has rightly deleted the purchase tax imposed 

u/s.12 of the OVAT Act by an elaborate speaking order at page 

5 of the impugned order; that the respondent also filed second 

appeal against the confirming portion of the first appeal order 

which is admitted in S.A. No.175(V) of 2014-15 and grounds of 

appeal filed in the said appeal are equally applicable for 

disposal of the present appeal on analogous hearing; that the 

appeal filed by the State is not sustainable and liable to be 

dismissed with modification of the appeal under the grounds of 

appeal in S.A. No.175(V) of 2014-15. 

6. On perusal of the materials available on record, it is 

seen that the learned JCST imposed tax on turnover of 

damaged PSC poles valued at Rs.3,52,819.71 as the dealer 

failed to substantiate the claim by way of any 

declaration/certificate by the purchasing agency. As per the 

findings of the learned JCST in page-5 of the impugned order 

the dealer was found to have claimed exempted sale against 

which it failed to submit the required exemption certificate for 

an amount of Rs.3,52,819.71 disqualifying his own claim and 

resulting in imposition of tax on the impugned sale. At this 
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forum, in second appeal, the dealer after obtaining three 

numbers of wanting certificates filed the same along with a 

petition for acceptance of the said certificates. The petition was 

heard during the course of hearing. The dealer has stated in 

the said petition that the said documentary evidence could not 

be furnished under the compelling circumstances beyond the 

control of the dealer for which it prayed before this forum to 

accept those declarations as additional evidence. On hearing 

from both the sides, we are of the considered opinion that for 

the ends of justice, it is required to accept the 

declarations/certificates produced by the dealer before this 

forum. Hence, the petition to admit additional evidence is 

allowed.  

7. The learned JCST also in page-5 of the impugned 

order has made observation that “the dealer-company has 

made less payment of tax of Rs.46,372.00 as against its 

turnover which is also payable”. However, there is no proper 

computation of the learned JCST as regards the said finding. It 

is seen from the orders of both the fora below that ITC of 

Rs.1,77,067.29 was adjusted instead of Rs.2,23,439.89 as 

claimed by the dealer in the periodical returns. The appellant-

dealer has filed the details of the statement of ITC claimed 

along with the audited reports, computation sheets, purchase 

and sale figures etc. 

8. The claim of the dealer was denied by the learned 

ACST. It is to be remembered that due to the fault of the selling 

dealers, the assessee-dealer should not suffer. The authority 

has also to rely upon the documents produced before him in 
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support of the claim that the assessee-dealer has paid tax to 

the selling dealers (if any) if the documents are found genuine.  

 The claim of ITC can only be set off from the 

output tax under the OVAT Act and no set off can be allowed 

otherwise. The allowance of set of ITC is conditional in nature 

as per the provisions of the Act. The amount of set off of ITC is 

only from the output tax under the Act and there is no 

independent right to a set off. The entitlement to a set off is 

created by the taxing statute and the terms on which a set off 

is granted by the legislation must be strictly observed. In view 

of such discussion, I rely on the decision of our own Hon’ble 

High Court as reported in (2012) 56 VST 68 (Orissa) in the 

case of National Aluminium Company Ltd. v. Dy. 

Commissioner of Commercial Taxes, Bhubaneswar III 

Circle, Khurda, where the Hon’ble Court have highlighted 

about the set off as follows- 

  “Input” has been defined in Section 2(25) to 
mean that any goods purchased by a dealer in the 
course of his business for resale or for use in the 
execution of works contract, in processing or 

manufacturing, where such goods directly goes 
into composition of finished products or packing of 

goods for sale, and includes consumables directly 
used in such processing or manufacturing. Section 
2(26) defines “input tax” to mean tax collected and 
payable under this Act in respect of sale to a 

registered dealer of any taxable goods for use in 
the course of his business, but does not include 
tax collected on the sale of goods made to a 
commission agent purchasing such goods on 
behalf of such dealer. “Input-tax credit” as defined 
under Section 2(27) of the OVAT Act means the 

setting off of the amount of input tax or part 
thereof under Section 20 against the output tax, by 
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a registered dealer other than a registered dealer 
paying turnover tax under Section 16. 

  On a conjoint reading of Section 2(25), 
Section 2(26) and Section 2(27) of the OVAT Act, it 

is amply clear that a registered dealer under the 
OVAT Act shall be entitled to set off the tax paid on 
the purchase of goods effected by such dealer 
either for resale or for use in execution of works 

contract or for manufacture and processing against 
the output tax, that is the tax payable on sale of 

any taxable goods.” 
 
9. It is the settled principle of law that no ITC can be 

allowed on bogus transactions and billing and when 

genuineness of the transactions are doubtful. In 

Commissioner of Customs (Import), Mumbai v. M/s. Dilip 

Kumar and Co. (2018) 9 SCC 1 the Hon’ble Apex Court held 

that exemption has to be strictly construed and to be proved 

by the person who claims the same to avail the benefit. 

 A bonafide purchasing dealer cannot be denied his 

claim because of the intentional default of the selling dealer 

over whom the purchasing dealer has no control. The taxing 

authority may also as per law collect tax from the defaulting 

dealer and punish him, but it is to be seen whether the selling 

dealer is a registered dealer or not. If the purchasing dealer 

has shown that he has complied with the requirements, he 

cannot be denied ITC only because the selling dealer fails to 

discharge his obligation under the Act by not depositing the 

tax collected under the law.  

10. It is held that mismatch of ITC can never be a 

ground to disallow ITC to a bonafide purchasing dealer who 

has acted in good faith. But in the event, it is found that the 

selling dealer is a fake dealer where there is no question of 
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collection and payment of output tax, in that event it is 

nothing but a commission of fraud and the question of ITC 

shall not arise. Hence, this is a fit case where the matter 

should be remitted back for a limited purpose of enquiry into 

the identity of the selling dealer(s) and to determine the 

legitimacy of the claim of ITC. As regards the question of 

imposition of penalty, it is the mandate of the provision 

u/s.42 of the OVAT Act that in case of wrong claim of ITC or 

erroneous claim of ITC, the dealer can be assessed u/s.42(3) 

or 42(4) of the OVAT Act. Further, Sec.42(5) of the OVAT Act 

speaks of penalty as a mandatory consequence in case the 

dealer is found liable to pay tax in an assessment u/s.42(3) or 

42(4) of the OVAT Act. Thus, when there is an assessment 

u/s.42 of the OVAT Act and there is a wrong claim of ITC, 

then penalty can be imposed in that case. However, in the 

case in hand, the question of penalty will arise only when it is 

found that the claim of the dealer for the admissible ITC is 

found wrong. In view of such analysis, we hold that the matter 

is to be remitted back to the learned ACST for fresh 

assessment after verifying the genuineness of the certificates 

accepted as additional evidence.  

11. As regards the cross appeal filed by the State vide 

S.A. No.252(V) of 2014-15, it is seen that the Revenue has not 

come up with any concrete ground in support of its appeal. 

The learned JCST by an elaborate speaking order relying upon 

the settled position of law reported in M/s. Aska Cooperative 

Sugar Industries Ltd. Vrs. S.T.O., Bhanjanagar & others (2010) 

27 VST 551 (Orissa) deleted the demand of purchase tax as 

item in question manufactured as not covered u/s.12(ii)(b) 
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declared to be exempted from the tax under the OVAT Act and 

as such there is no purchase tax liability. However, the 

learned ACST should re-examine such claim of non-payment 

of purchase tax by the dealer in the light of provisions 

contained in Sec.12 of the OVAT Act with relevant settled case 

laws on this score. 

12. In view of the discussion made above, both the 

appeals are allowed and the impugned order is hereby set 

aside. The matter is remanded to the learned ACST to 

ascertain the genuineness of the claim of the dealer by 

examining the documents accepted as additional evidence and 

to pass a fresh order of assessment on consideration of the 

entire observations made in the foregoing paragraphs. The 

learned ACST is further directed to complete the assessment 

within a period of three months from the date of receipt of this 

order as per observations of Tribunal noted supra. The cross 

objections are accordingly disposed of. 

 

Dictated & corrected by me, 

 

              
   (A.K. Dalbehera)                          (A.K. Dalbehera) 
1st Judicial Member               1st Judicial Member 
 

I agree, 
 

                              
                (A.K. Das) 
                Chairman 
 
    I agree,           

                     

         (S. Mishra) 
                 Accounts Member-II 


