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O R D E R 

 

Impugned order dated 13.11.2013 promulgated in Appeal No. AA (ET) 

108221322000062/BH-III/13-14 by the learned Joint Commissioner of Sales Tax, 

Bhubaneswar Range, Bhubaneswar (in short, ‘FAA’) is under challenge at the 

behest of the dealer assessee in the present appeal filed in terms of Section 17(1) 

of the Odisha Entry Tax Act, 1999 (in short, ‘the Act’) which is directed against the 

order of assessment dated 02.09.2013 passed under Section 9C of the Act by the 

learned Sales Tax Officer, Bhubaneswar-III Circle, Bhubaneswar (in short, ‘AA’), 
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whereunder, additional demand of `14,63,784.00 was raised for the tax period 

01.06.2008 to 31.10.2012 on the grounds inter alia that it is arbitrary, excessive and 

without judicial application of mind and thus, liable to be set aside.  

2.   In fact, assessment under Section 9C of the Act was initiated vis-a-vis 

the dealer assessee for the tax period. The dealer assessee is a limited company 

engaged in running a news and entertainment channel. Considering the nature of 

activities, the dealer assessee effects purchases of transmission apparatus, electrical 

goods and equipments and other items from inside and outside the State of 

Odisha as well as by way of import. As such, the AA received the Audit Visit Report 

(in short, ‘AVR’) in Form E-27 which prima facie suggested incorrect tax compliance 

by the dealer assessee. Later to which statutory notice in Form E-30 along with a 

copy of an AVR was issued and served upon the dealer assessee as per Rule 15B(1) 

of the Odisha Entry Tax Rules, 1999 (in short, ‘the Rules’). In response to the above, 

the dealer assessee appeared and produced the books of accounts and other 

documents along with periodical returns for its examination. Finally, the AA raised 

the additional demand as the import duty was included in the purchase value of 

the goods pursuant to the decision of the Hon’ble Court in Tata Steel Ltd. and 

others dated 09.10.2012, wherein, it was held that entry tax is leviable on such 

goods which are purchased from outside the country. Not only that, the AA also 

levied penalty and raised the demand. Being aggrieved of, the dealer assessee 

moved the FAA and questioned its legality and judicial propriety. The FAA 

accepted the view of the AA and confirmed the alleged demand. The dealer 
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assessee claims that there was no non-compliance, as such, with regard to import 

duty levied due to lack of clarity in law at the relevant point of time. Furthermore, a 

petition under Rule 23A(3) of the Rules read with Rule 102 of the Odisha Value 

Added Tax Rules, 2005 is pressed into service by the dealer assessee in order to 

introduce fresh evidence. As per the dealer assessee, levy of penalty after deposit 

of tax prior to the assessment is in clear violation of the statutory provisions of the 

Act. Besides that, the very sustainability of the assessment is challenged on the 

ground that there has been no compliance of Section 9C(6) of the Act by 

contending that it was not completed within six months or at best, on before expiry 

of one year from the date of receipt of AVR as is stipulated. Apart from the above, 

the claim is that the admitted tax deposited before completion of assessment 

ought to have been deducted from the tax assessed appreciating Section 9C(3) 

and (5) of the Act. The State, however, strongly objected to the petition filed by the 

dealer assessee alleging that the grounds so raised at such a distant point of time 

cannot be entertained. It is also claimed by the learned Additional Standing 

Counsel (CT) for the State that the assessment was completed in time and in 

accordance with Section 9C(6) of the Act and the amount to the tune of 

`6,27,529.00 which was deposited by the dealer assessee after completion of 

assessment could not have been taken into account and adjusted. The penalty 

aspect, as per the State, is dependent on the tax assessed only, which by no stretch 

of imagination, was to be with the deduction of the amount deposited later. The 
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rival contentions of the parties are to be examined by the Tribunal to find out and 

ascertain, whether, the assessment could be sustained or not.  

3.  Indeed, the dealer assessee raised the above points as introducing 

fresh evidence by filing a petition under Rule 23A(3) of the Rules read with Rule 

102 of the OVAT Rules, 2005, which, in the considered view of the Tribunal, is not 

at all relating to material to be led or submitted afresh. The objection of the State 

that such grounds cannot be raised after long lapse of time cannot also be 

sustained. In fact, the dealer assessee raised questions of law regarding 

maintainability of the assessment for non-compliance of Section 9C(6) of the Act 

which can be raised at any point of time. So far as, the question which is raised by 

the dealer assessee regarding Section 9C(3) of the Act, whether, to adjust the 

admitted tax paid while calculating the tax assessed is concerned, is again an 

aspect which can very well be delved into by the Tribunal.  

4.  In response to the contention of the learned Counsel for the dealer 

assessee that Section 9C(6) of the Act was not complied with, it is to be 

ascertained, whether, the assessment was completed within six months from the 

date of service of notice issued sub-section (1)  thereof or not. As per Section 9C(6) 

of the Act, an assessment is to be accomplished within six months from the date of 

service of notice along with a copy of an AVR and as per the proviso, if for any 

reason, it is not completed within the time specified, further time not exceeding six 

months for its completion may be allowed, on the merit of each such case. The 

learned Additional Standing Counsel (CT) contended that as per the record, the 
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notice in Form E-30 dated 19.02.2013 along with AVR was issued and served upon 

the dealer assessee on 06.03.2013 and the assessment was completed before 

06.09.2013. On examination of the record, it is revealed that said notice along with 

a copy of the AVR was served upon the dealer assessee on 06.03.2013, inasmuch 

as, an endorsement to that effect is available. If it is so, when the dealer assessee 

received such notice for the purpose of assessment being served upon it on 

06.03.2013, the assessment was to be completed by 06.09.2013. The assessment 

order is dated 02.09.2013 and shown to have been served with a copy thereof on 

the dealer assessee on 03.09.2013. When the dealer assessee received the order of 

assessment on 03.09.2013, it can fairly be said that such assessment was concluded 

within six months. Hence, the conclusion of the Tribunal is that there was due 

compliance of Section 9C(6) of the Act. Thus, the contention of the dealer assessee 

on that score deserves rejection outrightly.    

5.  The next point for consideration is, whether, the amount paid during 

and in course of assessment, so to say, as is claimed by the learned Counsel for the 

dealer assessee was to be deducted from the tax assessed and if at all, levy of 

penalty for the alleged default to be really justified. As per the dealer assessee, 

admitted tax of `6,27,529.00 was deposited on 31.08.2013, while the assessment 

was in progress and it ought to have been included in determining the tax 

assessed. The learned Counsel for the dealer assessee contended that said amount 

was not adjusted during the assessment. It is also contended that as per Section 

9C(5) of the Act, penalty is imposed in respect of tax assessed under sub-section 
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(3) thereof, which clearly envisages that on examination of books of accounts and 

all other documents, tax due is to be assessed. So, the contention is that the 

aforesaid amount was to be deducted in order to assess the tax due upon which 

the penalty was leviable under Section 9C(5) of the Act. The order of assessment is 

dated 02.09.2013 which means the admitted tax to the tune of `6,27,529.00 was 

deposited few days before i.e. on 31.08.2013. According to the dealer assessee, 

such deposit was to be included to determine the tax due and assessed. 

Admittedly, considering the books of accounts and other documents, the amount 

of tax assessed was determined at `6,97,104.00, but towards the end i.e. on 

31.08.2013, the dealer assessee made deposit of `6,27,529.00. In the considered 

view of the Tribunal, the said amount could not have been included and adjusted, 

while assessing the liability of the dealer assessee. The State contends that the 

dealer assessee did not bother to pay the admitted tax with interest at any time 

before. It is further contended that in order to avoid penalty being levied, the 

dealer assessee alleged to have hurriedly deposited the mount just couple of days 

before the order of assessment dated 02.09.2013. Having regard to the aforesaid 

contention of the State and the fact that the dealer assessee deposited the amount 

of `6,27,529.00 at the last moment, after the assessment had been completed on 

examining the books of accounts and other documents, the authorities below 

could not have included it, while determining the tax assessed under the Act.  

6.  Whether penalty was rightly levied against the dealer assessee? In 

course of argument, the learned Counsel for the dealer assessee would contend 
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that import duty as it seemed to be no part of the ‘purchase value’ defined in 

Section 2(j) of the Act, entry tax was not paid. The assessment is for the period 

from 2008 to 2012. In fact, in the definition of ‘purchase value’, admittedly, there is 

no mention of import duty and thus, it was quite probable to carry an impression 

that imported goods are not taxable under the Act. However, in the decision of the 

Hon’ble Court in the case of Tata Steel Ltd. and others dated 09.10.2012, it was 

clarified that entry tax is leviable on imported goods. In view of the fact that the 

matter was subjudice before the Hon’ble Court, as is made to appear from the 

impugned order dated 13.11.2013, the dealer assessee opposed such demand on 

entry tax during the time of audit inspection. Of course, the doubt was put to rest 

by the ruling of the Hon’ble Court dated 09.10.2012. It is also an admitted fact that 

the dealer assessee did not deposit the differential amount of admitted tax on 

imported goods on its own after the decision of the Hon’ble Court dated 

09.10.2012. In fact, said decision was later challenged before the Hon’ble Apex 

Court and decided in the case of State of Kerala and others Vs. Fr. William 

Fernandez and others reported in (2018) 57 GSTR 6 (SC). It seems that the dealer 

assessee did not make the deposit of additional entry tax on imported goods since 

the matter had been carried to the Hon’ble Apex Court. Having regard to the fact 

that as by then, there was no clarity on payment of entry tax with respect to the 

imported goods and Section 2(j) of the Act per se not included any such duty in 

the definition of ‘purchase value’, under such circumstances, it was well neigh 

possible on the part of the dealer assessee not to deposit it. On the levy of penalty, 
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the learned Additional Standing Counsel (CT) contends that once the tax is 

assessed, it is an inevitable consequence. The learned Counsel for the dealer 

assessee, however, contends that under peculiar circumstances when entry tax was 

not paid and when it was under the impression that such tax is not leviable vis-a-vis 

the imported goods, penalty could not have been imposed. In this connection, an 

earlier order of the Tribunal dated 30.06.2020 in S.A. No. 174 (VAT) of 2014-15 is 

cited. In the considered view of the Tribunal, including admitted tax deposited to 

the tune of `6,27,527.00 and its adjustment at the time of determination of tax 

liability is one aspect, whereas, a decision on imposing penalty is altogether 

different. The State cited series of rulings of Hon’ble Apex Court and of the Hon’ble 

High Courts to suggest that penalty must have to be imposed in view of the 

expression and the word ‘shall’ contained in Section 9C(5) of the Act. On many 

earlier occasions, the Tribunal expressed its view that the word ‘shall’ as appearing 

in sub-section (5) of Section 9C of the Act is no way connected with the discretion, 

whether, to levy penalty or not. It is only confined to the quantum of penalty which 

must have to be twice the amount of tax assessed under sub-section (3) or (4) of 

Section 9C of the Act. Reiterating the view, the Tribunal arrives at a logical 

conclusion that since the dealer assessee had not deposited the admitted dues on 

imported goods which was based on an impression that no such duty was leviable 

thereon and for the fact that the law was not yet clear and fully developed, under 

such a special circumstance, it would not at all be justified to levy penalty on the 

amount of tax assessed. Moreover, levy of penalty is dependent on fulfilment of the 
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conditions enumerated in Section 9C(1) of the Act. In case of suppression of sales 

or purchases or both, erroneous claims of deductions, evasion of tax etc. a dealer 

assessee can be visited with penalty in terms of Section 9C(5) of the Act which shall 

be twice the amount of tax assessed. But, in the present case, none of the above 

contingencies ever existed so as to impose penalty. 

7.  There remains one more point, which according to the Tribunal, is in 

relation to levy of interest. The question is, whether, the Tribunal should allow 

compensatory interest in favour of the State in the facts and circumstances of the 

case when the dealer assessee was in dilemma if at all to pay the entry tax vis-a-vis 

the imported goods with reference to Section 2(j) of the Act? In the considered 

view of the Tribunal, interest should be levied, when penalty stands deleted. In fact, 

in the rulings such as Haji Lal Md. Biri Works Vrs. State of U.P: (1973) 32 STC 496 

(SC); STO Vrs. Dwarika Prasad Sheo Karan Dass: (1977) 39 STC 36 (SC) and 

Commissioner of Trade Tax Vrs. Kanhai Ram Thekedar: (2005) 141 STC 1(SC), the 

Hon’ble Apex Court allowed interest in order to compensate the State. Moreover, 

such a liability to pay interest, according to the Tribunal, arises by operation of law. 

It is the settled position of law that in case of final adjudication of the tax liability 

which was not initially honoured by a dealer assessee on account of certain 

reasons, interest is to be levied.  In fact, interest and penalty carry different 

connotations. Inasmuch as, interest is not in the nature of penalty but awarded only 

to compensate a party which at the receiving end. In such view of the matter and 

having regard to the law laid down by the Hon’ble Apex Court in the decisions 



10 
 

supra, the Tribunal reaches at a decision that even though the dealer assessee is 

not saddled with penalty, it must have to bear the burden of interest on the tax 

determined, the intent and purpose being, to make good the loss incurred by the 

State.  

8.  Hence, it is ordered. 

9.  In the result, the appeal stands partly allowed. As a logical sequitur, 

the impugned order dated 13.11.2013 passed in Appeal No. AA (ET) 

108221322000062/BH-III/13-14 is set aside to the extent of penalty only. As a 

consequence, the AA is directed to undertake recomputation as to the tax liability 

under the Act with respect to the dealer assessee for the impugned period as per 

the findings of the Tribunal, preferably, within a period of three months from the 

date of receipt of a copy of the above order. The cross-objection is accordingly 

disposed of. 

Dictated & Corrected by me 

 

                                

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,          

        (Smt. S. Mishra) 

               2nd Judicial Member 

 

      I agree,                    

           (P.C. Pathy) 

              Accounts Member-I 

 

 

 


