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O R D E R 

 

 

  This present appeal has been filed by the State against the 

impugned order of learned Assistant Commissioner of Sales Tax, Jajpur 

Range, Jajpur Road (in short, ld. FAA) passed on 28.10.2006 in Appeal 

Case No. AA-38/KJCB/2006-07 allowing the appeal in full thereby 

reducing the assessment to returned figures passed by learned Sales 

Tax Officer, Assessment Unit, Barbil, (in short, LAO) who raised a 

demand of Rs.63,94,339.24 including surcharge U/r.12(5) of Central 

Sales Tax (Orissa) Rules (in short, CST(O) Rules) relating to the 

assessment  year 2001-02. 
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2.  Being aggrieved by the impugned order of the ld. FAA, the 

State has preferred second appeal before this Tribunal assailing the 

order of the forum below as unjust, illegal, arbitrary and not 

maintainable. The main contentions in the grounds appended to the 

memorandum of appeal are as follows: 

“i.  That the dealer-instant procure order in advance, placed order 

on the Kalinga Iron works to send specific quantity of pig iron to the 

outside state party as such sale of pig iron to outside state party in CST 

sale U/s.3(a) of CST Act. 

ii.  That ld. Assessing Officer rightly disallowed the dealer‟s claim 

of exempted sale and taxed appropriately. 

iii.  That ld. ACST has erred in concluding that the dealer has sold 

goods in transit but failed to examine whether right to property in goods 

have been transferred vide document transfer by the dealer when goods 

were under movement from one state to another. 

iv.  That ld. Assessing Officer has observed that document to title 

of goods having not been transferred during the movement of goods 

from one state to another and accordingly sale having no merit for 

exemption U/s. 6(2) of CST Act, sales have been taxed appropriately.” 

3.  The brief fact of the case is that the dealer-respondent carries 

on business in pig iron. In course of assessment, the LAO examined the 

books of account and found that it has effected total purchase of pig 

iron from M/s. Kalinga iron works, Matkambeda weighing 6952.680MT 

amounting to Rs.5,42,28,149.11 during the year under assessment. It 
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has not purchased pig iron from any other sources except from the 

above one. Similarly, it has sold the entire pig iron so purchased at 

Rs.5,81,30,356.72 and has claimed these as sales U/s.6(2) of the CST 

Act for exemption of tax. It has submitted certificates in form E-1 for 

Rs.5,42,28,149.11 for 6952.680MT of pig iron  from M/s. Kalinga Iron 

Works, Matkambeda and declaration in form C for Rs.5,81,30,356.72 

for 6952.680MT in respect of sales U/s.6(2) at the time of assessment. 

However, the LAO found that the quantities mentioned in respective 

purchase order were not showing the actual quantities dispatched 

against each invoices from time to time as such it was not qualifying 

the terms and conditions as per the provisions of law. Further, the LAO 

observed that the transactions don‟t seem to be a sale in transit since 

as per section 3(b) of the CST Act a contract comes to effect after the 

movement of the goods from one state to another but the dealer has 

effected purchase and sale in course of inter-state trade or commerce 

against a pre-existing contract. Hence, the LAO disallowed the claim of 

exempted sale U/s.6(2) of the CST Act and treated the same as sales in 

course of interstate trade or commerce u/s. 3(a) of the CST Act. 

Accordingly, he taxed the entire amount of Rs.5,81,30,356.72 at state 

rate of 10% imposing surcharge on the tax assessed, thereby raised a 

demand of Rs.63,94,339.00 in his assessment order for the impugned 

year which was challenged by the dealer in first appeal before the ld. 

FAA. 
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4.  The ld. FAA, after examination of the case in detail, reduced 

the demand to returned figures with his following observation: 

“From the above it is clear that the appellant has placed purchase order 

with M/s. Kalinga Iron Works to dispatch the goods directly to the 

outside state parties and the appellant has submitted the declaration in 

form C‟ issued by the outside state parties as well as certificate in form 

E1 issued by M/s. IDC, Kalinga Iron Works showing dispatch of goods 

of 6952.680 MT. Since the appellant has fulfilled the conditions as 

required U/s. 6(2) of the CST Act, I allowed the said sales as exempted 

sales. Hence the disallowance of claim of exempted sale U/s. 6(2) of the 

CST Act is improper, unjust and levy of tax on the said amount is not 

sustainable.” 

5.  Being aggrieved by the aforesaid first appeal order, the state 

has now come up and filed the second appeal before this Tribunal as 

per main grounds stated supra. 

6.  However, when the matter was called on for hearing, non-

appeared on behalf of the dealer-respondent in spite of valid service of 

notice. Moreover, since, the instant appeal relates to the year 2001-02, 

which is more than 21 years, it was taken up for ex-parte hearing in the 

presence of Ld. Standing Counsel (C.T.) representing the State. 

7.  During the course of hearing, the ld. S.C. (C.T.) vehemently 

argued against the appeal order passed by the ld. FAA claiming it as 

unjust, in-appropriate and not in accordance with the provisions of the 

statute. Referring to the information available in the first appeal record, 
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he argued that the purchase order entered by it with different parties 

like M/s. Maa Tara Iron and Steel Works, Varanasi(U.P.); Mecfa 

Enterprises, Varanasi; Narayan Krishi Udyog P. Ltd. Varanasi; Nitesh 

Engineering Works, Jaunpur (U.P.); Nandu Singh Gazanand 

Engineering Co., Varanasi; Naveen Iron Foundry, Varanasi and many 

Others speaks about delivery of goods at the door of the respective 

purchasing dealers of outside the State. Hence, the transactions fall 

U/s.3(a) of the CST Act and not U/s.3(b) read with Section- 6(2) of the 

CST Act. He further argued that the ld. FAA has grossly erred in making 

a distinction of a transaction that falls U/s.3(a) of the CST Act with that 

of Section-3(b) of the CST Act. Accordingly, he prayed that the order of 

the ld. FAA may be quashed and that of the LAO be restored.  

  We, now, felt necessitated to address the main grounds taken 

by the assessee as appended in appeal memorandum taking into 

consideration the information available in this record including appeal 

record.  

  It is profitable to quote the relevant provisions of the statute in 

order to correctly ascertain as to whether the transactions made by the 

dealer falls U/s.3(a) or 3(b) read with Section 6(2)  of the CST Act 

towards imposition of tax.  

 Section-3:  When is a sale or purchase of goods said to take place 

in the course of inter-State trade or commerce.--- 

A sale or purchase of goods shall be deemed to take place in the course 

of inter-State trade or commerce if the sale or purchase— 
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(a) occasions the movement of goods from one State to another; or 

(b) is effected by a transfer of documents of title to the goods during 

their movement from one State to another. 

Explanation 1.- 

Where goods are delivered to a carrier or other bailee for transmission, 

the movement of the goods shall, for the purposes of clause (b), be 

deemed to commence at the time of such delivery and terminate at the 

time when delivery is taken from such carrier or bailee.” 

“Section 6(2) Liability to tax on inter-State sales.- 

Notwithstanding anything contained in sub-section (1) or sub-section 

(1A), where a sale of any goods in the course of inter-State trade or 

commerce has either occasioned the movement of such goods from one 

State to another or has been effected by a transfer of documents of title 

to such goods during their movement from one State to another, any 

subsequent sale during such movement effected by a transfer of 

documents of the description referred to in sub-section (3) of Section 8, 

shall be exempt from tax under this Act. 

Provided that no such subsequent sale shall be exempt from tax under 

this sub-section unless the dealer effecting the sale furnishes to the 

prescribed authority in the prescribed manner and within the 

prescribed time or within such further time as that authority may, for 

sufficient cause, permit,-  

(a) A certificate duly filed and signed by the registered dealer from 

whom the goods were purchased containing the prescribed 
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particulars in a prescribed form obtained from the prescribed 

authority;” 

  It is now understood from the above provisions that where sale 

by transfer of documents of title by one registered dealer to another was 

made, rules framed by Central and State Government require 

production of forms E-I or E-II and Form-C for claim of exemption. 

Such provisions of Rules are valid as well as mandatory and not 

directory. The main object of this type of transaction is that there must 

be a transfer of documents of title to such goods during their movement 

from one State to another. In plain words, it means that the property in 

goods must be transferred while the goods are in transit and movement. 

However, information available in the first appeal record reveals the fact 

that in each and every case of transaction, the transfer of property in 

goods have been made at the door step of ultimate buyer(s). Hence, in 

the instant case, since, the goods have been delivered to the ultimate 

buyers at their door step, the property in goods have been transferred 

at that point only that attracts levy of tax U/s.3(a) of the CST Act. The 

ld. FAA has grossly erred in making distinction between a 3(a)  sale and 

3(b) sale. Going through the information available in this record 

including first appeal record, we reasonably conclude that the 

transactions made by the dealer are taxable U/s.3(a) of the CST Act. 

However, we further observe that in spite of „C‟ forms submitted by the 

dealer for the entire transactions, the LAO has wrongly taxed the dealer 

at state rate of 10% instead of 4%. The LAO is to re-examine the „C‟ 
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Forms submitted by the dealer in allowing such forms towards 

assessment at concessional rate of tax.  

8.  Accordingly, it is ordered. 

  The appeal filed by the State is allowed in part and the order 

passed by the ld. FAA is set-aside with a direction to the LAO for re-

computation of the tax in the light of our above observation and to 

complete re-assessment preferably within three months from the date of 

receipt of this order, giving reasonable opportunity to the dealer-

respondent of being heard. 

Dictated and corrected by me. 

  

    Sd/-       Sd/- 

   (Srichandan  Mishra)                               (Srichandan Mishra) 

  Accounts Member-II             Accounts Member-II       
    

   I agree, 

 Sd/- 
                                                                       (A.K. Das)  
                                                                            Chairman 

 
   I agree, 

 Sd/- 

             (S.K. Rout) 
                                                                    2nd Judicial Member 

       

 


