BEFORE THE DIVISION BENCH, ODISHA SALES TAX TRIBUNAL,
CUTTACK.
S.A. No.85(V) of 2016-17
8
S.A. No.43(ET) of 2016-17

(Arising out of the orders of the learned
DCST(Appeal), Koraput Range, Jeypore in First
Appeal Case Nos. AAV(NGP) 14/15-16 & AAE(NGP)
04/15-16, disposed of on 30.12.2015)

Present: Shri G.C. Behera, Chairman
&
Shri B. Bhoi, Accounts Member-I
M/s. Pranjal Enterprises,
At/Po-Dhodra, Dist-Nabarangpur.  ...... Appellant.
-Vs. -
State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,

Cuttack. .. Respondent.
For the Appellant: : Mr. S. Sundaram, Advocate
For the Respondent : : Mr. N.K. Rout, Addl. S.C.(C.T.)

ORDER

These two appeals are directed against the orders dated
30.12.2015 of the Deputy Commissioner of Sales Tax (Appeal),
Koraput Range, Jeypore (in brevity, referred to as ‘1d.FAA’) passed

in First Appeal Case No.AAV(NGP) 14/15-16 and AAE (NGP) 04/15-



16 confirming the orders of assessment passed under Section 44 of
the OVAT Act and under Section 9D(1) of the OET Act by the
Assistant Commissioner of Sales Tax, Nabarangpur Circle,
Nabarangpur (in brevity, referred to as 1d.Assessing Authority’).

2. The summary of the case is that upon receipt of
information from the Suptd. Of Excise, Nabarangpur by the Sales
Tax Officer (Vigilance), Koraput Division, Jeypore regarding
procurement of 1130qtls of Mahua Flower (250 qtls during 2010-11
and 880 qtls during 2012-13) by Amit Prasad Gupta Proprietor of
M/s Pranjal Enterprises, At/Post:-Dhodra, Nabarangpur, an
unregistered firm, a Tax Evasion Report bearing No.5/2014 dated
31.01.2014 was forged assuming to the effect that 250 qtls of
Mahua Flower would have been purchased @ 31200.00 per quintal
during 2010-11 and 880 qtls of Mahua Flower would have been
purchased @ I1600.00 per quintal during 2012-13. Accordingly,
the purchase value of 1130 qtls of Mahua Flower would be
X17,08,000.00. The STO, Vigilance recommended initiation of
proceedings under Section 44 of the OVAT Act and under Section
9D(1) of the OET Act for the tax period 01.04.2009 to 31.03.2013.
As recommended in the said Tax Evasion Report, the 1d. Assessing

Authority assessed the dealer-assessee ex-parte under Section 44



of the OVAT Act determining GTO and TTO at X17,08,000.00
raising demand of 34,55,160.00 including penalty of 32,27,580.00.
Similarly, in respect of assessment completed ex-parte under
Section 9D(1) of the OET Act, the dealer-assessee was assessed to
X34,100.00 inclusive of penalty of X17,080.00. The first appeals
preferred by the dealer for relief having been dismissed resulting
affirmation of the assessment orders, the dealer-assessee
approached this forum for justice furnishing grounds of appeal.

3. Mr. S. Sundaram, ld. Advocate who appeared for the
dealer-assessee has filed a written submission stating that despite
submission of the details of purchases of Mahua Flower effected
during the tax period under appeal, the 1d.FAA affirmed the sale
turnover unreasonably determined by the ld. Assessing Authority.
In this context, the 1d. Advocate submits that the dealer-assessee
had effected purchases of 1130 qtls of Mahua Flower from the
registered dealers during the tax period under appeal on payment
of %7,13,331.00 inclusive of VAT. The 1d. Assessing Authority
determined the sale turnover at ¥17,08,000.00 in assessment by
way of best judgment ex-parte arbitrarily employing 171.28% of
profit over purchase value of Mahua Flower simply based on the

recommendation of the Vigilance Wing. It is irrational and



unreasonable. Mr. S. Sundaram contends that in absence of books
of accounts i.e. sale account of Mahua Flower, addition of 12% of
profit margin over purchase value in maximum would be
reasonable as per the business practice generally in vogue in
common parlance. The 1d. Advocate came to hold that as per the
ratio of the decision of the Hon’ble High Court of Odisha in case of
Jagannath sweets Vs. Deputy Commissioner of Sales Tax in
W.P.( C) No.1854 of 2016, though there is an element of guess
work in a “best judgment of assessment”, it shall not be a wild one,
but shall have reasonable nexus to the available materials and
circumstances of each case. In view of the above, the dealer-
assessee solicits interference of this forum for justice.

The State has filed cross objection supporting the orders of
the forums below.
4. The orders of the forums below, grounds of appeal, written
submissions filed by both the parties and materials available on
record are gone through. On perusal, it is revealed that the dealer-
assessee, an unregistered dealer does seasonal business in Mahua
Flower. The STO, Vigilance has forged the Tax Evasion Report
merely on the basis of the information received from the Supdt. of

Excise, Nabarangpur. The purchase value of Mahua Flower



estimated at X1200.00 and X1600.00 per quintal for year 2010-11
and 2012-13 by the Vigilance Authorities said to be as per the
prevailing market price are without any substantive basis. Issuance
of certain notices to the dealer for production of the books of
accounts and in the event of non-adherence to such notices by the
dealer, the STO, Vigilance should not have formed his objective
opinion that the dealer might have purchased Mahua Flower at
X17,08,000.00 during the tax period under appeal, since the STO,
Vigilance deployed in Koraput Division to combat evasion of tax in
his jurisdictional area could have made a visit the business
premises of the dealer to ascertain the impugned transactions. No
such exercise seems to have been carried out. However, based on
the findings of the Vigilance Wing, the 1ld. assessing Authority
assessed the dealer mechanically without application of his mind.
The Photostat copies of purchase invoices for 1030 quintals of
Mahua Flower submitted in first appeal as against 1130 quintals
reported in the Tax Evasion Report have not taken into
consideration for reason of non-submission of any books of
accounts before the 1d.FAA. The 1d.FAA affirmed the orders of the
assessment under both the Acts. The dealer-assessee has

submitted a statement of purchases 1130 quintals of Mahua



Flower along with the copies of the purchase invoices at this forum.
There having no other allied books of accounts /documents
adduced at this forum, we are not inclined to offer any opinion as
to the genuineness of the purchases. The purchase value of Mahua
Flower fixed by the Vigilance Wing without any parameter seems to
be at the higher side and both the forums below have acceded to
the above wunethical estimation mechanically without any
corroborative enquiry into the factual position. The dealer-assessee
is not in dispute as to its procurement of 1130 quintals of Mahua
Flower as is evident from the statement of purchases adduced at
this forum. Discarding of purchase of Mahua Flower made from the
registered dealers without any reasonability belittles the ethos of
natural justice. However, the purchase price of Mahua Flower
could have virtually been ascertained from the vendors doing
seasonal business in Mahua Flower during the tax period in
question, if the purchase value disclosed in first appeal appeared
as not genuine. Under this backdrop, the 1d. STO is required to re-
fix the purchase value of Mahua Flower and sale price thereof as
was in prevalent in the local area then taking into account the
purchase price disclosed in the purchase invoices produced in first

appeal that said to have suffered VAT.



S. As for levy of entry tax, it is observed that the forums below
have levied entry tax on the sale turnover of Mahua Flower. Sub-
section (1) of Section 3 of the OET Act provides that “There shall be
levied and collected a tax on entry of the scheduled goods into a
local area for consumption, use or sale therein at such rate not
exceeding twelve percentum of the purchase value of such goods
from such date as may be specified by the State Government and
different dates and different rates may be specified for different
goods and local areas subject to such conditions as may be
prescribed.” 1t is crystal clear from the above provision of law that
entry tax is exigible in respect of scheduled goods brought into a
local area from outside that area for consumptions, use or sale. In
the present case, there is no dispute as to the procurement of 1130
qtls of Mahua Flower by the dealer-assessee. The purchase value of
Mahua Flower shall be fixed by the 1d.STO as per the observation
made in the foregoing paragraph. The fate of this case under OET
Act shall be subject to the outcome of the order to be passed under
the OVAT Act.

0. Under the above eventuality, the appeals filed by the

dealer-assessee are partly allowed. The orders of the 1d. FAA are set



aside. The impugned cases are remitted back to the 1d. Assessing

Authority to assess the dealer-assessee afresh in the light of the

above observations within three months from the date of receipt of

this order. Cross objections are accordingly disposed off.

Dictated and corrected by me.

Sd/-
(Bibekananda Bhoi)
Accounts Member-I

I agree,

Sd/-
(Bibekananda Bhoi)
Accounts Member-I

Sd/-
(G.C. Behera)
Chairman



