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ORDER 

 
The facts and circumstances of this case and the two orders 

of the learned lower fora below culminated to this second appeal. 

2.  The facts of this case can be briefly stated thus :  

The dealer-appellant, in the instant case, M/s. Rajnikanta 

Brothers, Main Road, Rourkela deals in bearings, welding rod, 

nut & bolts, industrial fastener, V. belts, cotton waste, pipe 

fittings, industrial machineries, paints, lubricants, oil and safety 

equipments etc. On receipt of Audit Visit Report (AVR) submitted 

by the ACST (VAT, Audit), the learned Sales Tax Officer/Deputy 

Commissioner of Sales Tax, Rourkela-I Circle, Uditnagar (in 

short, STO/DCST) issued notice to the dealer to which the dealer 
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responded by producing his books of account and other related 

documents. In course of verification, the dealer took the plea that, 

goods like shovel, picks axe, kodal and spade have been sold to 

different customers. The said goods find place at Sl.No.1 of 

Schedule A of list of goods exempted from value added tax. In the 

said entry no condition has been prescribed to consider the sale as 

taxable or tax exempted if sold to a particular customer 

irrespective of utility of the goods by the purchasers. Accordingly, 

the goods were sold without collection of tax. But the dealer has 

sold goods to three companies i.e. M/s. Popura Engg & 

Consultancy and M/s. Singh Engg Works and Jagannath Casting 

(P) Ltd. which are either works contractor or manufacturing 

units. As such the dealer is liable to pay tax @12.5%. Accordingly, 

the GTO is determined at Rs.32,63,60,105.69. Thereafter, 

Rs.1,69,05,649.22 towards collection of tax and Rs.49,934.53 

towards sale of tax exempted goods were deducted at source. 

Hence, the TTO is now calculated at Rs.30,94,04,521.94. Out of 

which, Tax @4% on Rs.25,58,51,464.50 and @12.5% on 

Rs.5,35,53,057.44 total works out to Rs.1,69,28,191/-. A sum of 

Rs.27,60,227/- is adjusted towards ITC. Since the dealer has 

already paid Rs.1,41,43,229/- at the time of filing of return. 

Hence, the balance tax due came to Rs.24,735/-. Further, penalty 

at the rate of twice of the tax U/s.42(5) of the OVAT Act due 

became calculated at Rs.49,470/-. Thus, both the tax due along 

with penalty all together came to Rs.74,205/-, which the dealer is 

liable to pay at the time of assessment. 

3.  Being aggrieved with the order of assessment, the 

dealer preferred first appeal before the learned First Appellate 

Authority/Addl. Commissioner of Sales Tax (Appeal), North Zone, 



3 
 

Sambalpur (in short, FAA/Addl.CST), who in turn, rejected the 

appeal preferred by the dealer and confirmed the order of 

assessment. Resultantly, the tax demand raised by the learned 

STO remained unaltered. 

4.  Being further aggrieved with the order of the learned 

FAA/Addl.CST, the dealer-appellant knocked the door of this 

Tribunal by way of filing this second appeal with the contention 

that, the order passed by the learned FAA/Addl. CST is quite 

unjust and improper and needs to be set-aside. 

5.  Cross objection has been filed by the State-respondent 

in this case. 

6.  The learned Advocate appearing on behalf of the 

dealer has challenged the order passed by the learned FAA. He 

has vehemently argued that, the order of assessment and 

subsequently the order of the learned FAA is bad in law and quite 

improper. The leaned Assessing Officer has accepted the version 

of the Audit Visit Officials by taxing the agricultural implements 

sold by the dealer during the period under assessment with the 

assumption that the same have not been used as agricultural 

implements by the ultimate customer. It is stated in the 

assessment order that, the dealer has sold the goods to different 

dealers, who happens to be the works contractor and 

manufacturing unit. In assessment, the dealer contended that, 

the goods are covered under the SL.No.1 of Schedule ‘A’ (i.e. 

agricultural implements). The said fact is not disputed by the 

authorities. In assessment, the exemption was denied on the 

ground that, the goods has been sold to works contractor or 

manufacturing unit. Accordingly, it was opined that, the goods 
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has not been used as agricultural implements, thereby, falls 

under the scope of residuary entry. 

 The learned Advocate for the dealer submits that, the 

legislature has not given any condition in Sl.No.1 of Schedule ‘A’. 

There is no qualification fixed for it, for the purpose of use and 

conditions. The conditions have been given in Sl.No.5, 24, 38, 

41A, 43, 47 of the Schedule ‘A’. Again conditions have been given 

in Schedule ‘B’, Sl.No.29,48A, 90, 119, 126A. Further, conditions 

are available in Part-IIA of Schedule B in SL.No.2 and 4. A 

comparison between the aforesaid entries vis-a-vis the entry in 

Sl.No.1 of Schedule ‘A’ would clearly establish that, no such 

condition or qualification have been prescribed by the legislature. 

No such purpose or condition is available in Sl.No.1 of Schedule 

‘A’. When no purpose or qualification or prescription for use is 

usually, the authorities below are denuded with the power to tax 

the exempted goods in the category of residuary goods. On the 

issue of classification of disputes, no penalty is leviable. The 

learned Advocate for the dealer has cited three judgments : 

(A) Cement Marketing Corporation 45STC 197 (SC); 

(B) EID PARRY India Pvt. Ltd. – versus- Assistant 

Commissioner of Commercial Taxes and another (117 STC 

457 SC) and 

(C) Sree Krishna Electricals –versus- State of Tamilnadu 

and another (2009) 23 VST 249 (SC). 

Learned Advocate for the dealer submits that, the postulation 

of Section 41(3) is not available to attract penalty u/s.42(5) of the 

Act. He also submits that, the penalty cannot be permissible twice 

the amount of tax. Since Section 42(5) has suffered amendment 

w.e.f. 01.10.2015 which mandates for levy of penalty equal to the 
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amount of tax. The said amendment would have retrospective 

effect. He has also cited copy of order dtd.03.10.2019 in 

S.A.No.317(V)/2012-13 of S.N. Traders Vrs. State of Orissa. So, he 

has prayed to allow the appeal filed by the dealer and to set-aside 

the order of the learned FAA. 

7.  On the other hand, during the course of hearing, 

learned Addl. Standing Counsel, Mr. Pradhan for the said 

argument that, the grounds raised in the appeal petition are 

misconceived and liable to be dismissed in toto. There is no 

reasonable merit in the second appeal filed by the dealer, which is 

not permissible in the eyes of law. The learned Assessing Officer 

and FAA have rightly completed assessment/appeal basing on the 

statutory provision under the Acts and Rules with regard to the 

points raised by the dealer. When statute provides penalty, there 

is no need proving mens rea to it. It has been decided by the 

Hon’ble Apex Court as reported in 18 VST 180, i.e. in the case of 

Dharmendra Textile as well as in Jindal Steel Case by Hon’ble 

Odisha High Court as reported in 54 VST 1. Since sales have been 

effected to the dealer engaged in non-agricultural purpose, the 

dealer is liable to pay tax. Non-collection of tax from the 

purchaser is not withstanding observation of the learned FAA. It 

is a cardinal principle that, for getting any benefit of exemption 

one has to fulfil the criteria fixed for it. First deserve then desire. 

The order of the learned FAA is crystal clear with respect to the 

other points raised by the dealer. He has dealt each and every 

item, which is self-explanatory and requires no further 

interference. So, he has prayed to dismiss the appeal filed by the 

dealer and to confirm the order of the learned FAA. 
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8.  Heard the learned Advocate Mr. D. Pati appearing on 

behalf of the dealer and learned Addl. Standing Counsel, Mr. 

Pradhan on behalf of the State. Gone through the grounds of 

appeal, the impugned orders of appeal and assessment and 

arguments of both the sides at the time of hearing. In view of the 

facts and circumstance of the case and after analysing the points 

raised in this appeal, I am of the considered opinion that, the 

points raised by the learned Advocate for the dealer is quite 

satisfactory and this is a fit case where the matter should be 

remanded back to the learned FAA to re-compute the tax liability 

of the dealer. Accordingly, it is ordered. 

9.  The appeal filed by the dealer is allowed on contest. 

The order of the learned FAA is hereby set-aside. The matter is 

remanded back to the learned FAA and he is directed to re-

compute the tax liability of the dealer after giving the dealer a 

reasonable opportunity of being heard within a period of three 

months from the date of receipt of this order. Cross objection filed 

by the State-Respondent is disposed of accordingly.  

Dictated and Corrected by me, 

 

     Sd/-         Sd/- 

   (S. Mishra)      (S. Mishra) 

    2nd Judicial Member                 2nd Judicial Member 

 


