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O R D E R 
 

    Pursuant to the direction of the Hon‟ble High 

Court of Orissa on 25.08.2021 in STREV No. 112 of 2017, 

the present second appeal again came up before this 

Tribunal for hearing and disposal in accordance with law. 
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2.   The dealer-appellant filed the present second 

appeal assailing the order dated 26.10.2006 passed by the 

learned Asst. Commissioner of Sales Tax (Appeal), Puri 

Range, Bhubaneswar (hereinafter called as „first appellate 

authority‟) in Appeal No. AA- 106110611000006/06-07 

thereby confirming the order of assessment dated 

04.03.2006 passed by the Sales Tax Officer, Bhubaneswar-II 

Circle, Bhubaneswar (in short, „assessing authority‟) u/s. 43 

of the Odisha Value Added Tax Act, 2004 (in short, „OVAT 

Act‟) for the tax period 01.04.2005 to 31.12.2005 raising tax 

demand of `55,48,143.00 which includes penalty of 

`36,98,762.24.  

3.    The  factual matrix of the case leading to the 

filing of the present second appeal are that the dealer deals 

in electronic goods and dish antenna system and maintains 

the books of account to that effect. The dealer was originally 

assessed u/s. 39 of the OVAT Act for the tax period from 

01.04.2005 to 31.12.2005. Basing upon the information that 

a part of the turnover for the aforesaid tax period has 

escaped assessment, notice in Form VAT-307 was issued to 

the dealer-assessee u/s. 43 of the OVAT Act. In response to 

such notice, the dealer appeared and produced the books of 
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account comprising of purchase invoices, stock receipt 

invoices and sale bills for the tax period from April, 2005 to 

December, 2005. On examination of the books of account, 

the assessing authority found that during the period under 

assessment, the dealer purchased electronic goods to the 

tune of `55,48,566.27 and the entire purchase was effected 

from outside the State on the strength of declaration in 

Form „C‟. Besides this, the dealer also received 5900 sets of 

dish antenna system worth `1,46,91,000.00 from its 

principal- M/s. Essel Agro Pvt. Ltd., New Delhi for sale on 

commission basis on the strength of declaration in Form „F‟. 

When the figures of purchase and receipt were verified with 

reference to the figures disclosed in the return, it was found 

that the dealer had not shown the receipt of goods other 

than by way of purchases in the appropriate column of 

return even though it received substantial stock during that 

period. On being confronted, the dealer could not offer any 

satisfactory explanation for not disclosing the receipts of 

goods other than by way of purchase as recorded in the 

stock receipt register. On examination of the tax invoices, it 

was found that the dealer had collected tax of `55.56 on 

rental of `444.44 and the said tax was collected under the 
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head “Rent on Antenna Systems for five years”. Besides, the 

dealer also collected `3,490.00 from the customers under 

the following heads – 

  (i) Security deposit for antenna system - `2,490.00 

  (ii) VC security deposit    - `   400.00 

  (iii) Handling charges     - `   400.00 

  (iv) Installation charges     - `   200.00 

On being asked, the dealer disclosed at the time of 

assessment hearing that they used to charge `500.00 

towards hire charges from the user for use of antenna 

system for a period of five years and on completion of five 

years, the user was required to return the dish antenna 

system when he existed the scheme. The principal‟s goods 

were being kept in the possession of the user and for 

ensuring the safe keeping of the antenna system and VC 

card, they received an interest free security deposit of 

`2,490.00 from the user towards antenna system and 

`400.00 as security deposit for VC card which was refunded 

to the customer as and when he surrendered the physical 

possession of the antenna system and VC.    

3(a).   In course of hearing before the assessing 

authority, the dealer contended that there was transfer of 

goods on right to use basis for which lease rental collected 



5 
 

thereof had been taxed. They charged consideration of 

`500.00 towards hire charges for use of antenna system 

from each user. The assessing authority on examination of 

the contention raised by the dealer-assessee with reference 

to the facts mentioned in the invoices held that the dealer 

having collected `500.00 towards the rental of the antenna 

system which included tax of `56.00 collected @ 12.5%, the 

rental of goods was determined at `444.00. The terms and 

conditions of the scheme provide that the subscriber during 

the continuance of the scheme has to pay subscription of 

`125.00 per month after availing exemption of one year. The 

subscription charges so collected exclude licence fees, 

service and all other taxes. The scheme also envisages that 

the security deposit of antenna system shall be refunded 

after five years to the subscriber when the same is returned 

in good condition. 

3(b).   The assessing authority keeping in view the 

„sale‟ as defined u/s. 2(45) of the OVAT Act concluded that 

the appellant was involved in the activities of transferring 

the right to use the antenna system with user and the 

consideration so received would come within the ambit of 

„sale‟. The assessing authority further found that the 
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appellant had been receiving consideration of `3,390.00 for 

transferring the right to use of the antenna system. So, he 

did not accept the modus operandi of adopting the method 

of bifurcating the total consideration under lease rental and 

security. On examination of the books of account, the 

assessing authority held that the appellant received antenna 

system from his principal for sale on commission basis and 

the unit price for antenna system had been disclosed at 

`2,490.00. The appellant submitted declaration in Form „F‟ 

to the principal for the goods received on stock transfer 

basis. The dealer in the name of launching a scheme 

supplied the whole antenna system to the user and collected 

the entire consideration under different heads. The dealer is 

found to have paid tax of `56.00 showing the value of the 

rental on antenna system for five years at `444.44. The 

assessing authority on examination of the record and 

keeping in view the definitions of „sale‟ and „sale price‟ under 

the OVAT Act, concluded that the dealer adopted a 

colourable device showing consideration of sale at a lower 

price with a view to evade tax. So observing, it rejected the 

figures returned by the dealer and completed the 

assessment to the best of his judgment. The assessing 
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authority held that „sale price‟ means the entire 

consideration received by the dealer on account of supply of 

antenna system including the security deposit for the 

antenna system and for VC. Supply of 4,960 antenna 

systems  to the user paying tax @4% on `6,77,424.98 from 

April, 2005 to December, 2005 and @12% on 

Rs.16,37,783.97 from July 2005 to Dec 2005 treating the 

consideration as `444.44 per set is erroneous on account of 

exclusion of consideration of `2,890.00 collected under the 

guise of security per set. The assessing authority determined 

the escaped turnover at `1,43,34.400.00  on which the 

dealer was liable to pay VAT @ 12.5%.That apart, the dealer 

was also required to pay differential tax @ 8.5% on 

`6,77,424.98 and @ 12.5% on `1,43,34,400.00. The tax 

demand was determined at `18,49,381.12 on which penalty 

was calculated at `36,98,762.24. The total tax and penalty 

was calculated at `55,48,143.00.  

4.   The dealer-assessee, challenging the tax 

demand raised by the assessing authority treating the 

security deposit received as sale price of the antenna 

system, filed appeal before the first appellate authority, who 

confirmed the order of assessment holding that the 
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appellant‟s activity comes within the definition of „sale‟ as 

provided u/s. 2(45) of the OVAT Act, which includes transfer 

of right to use any goods for any purpose. The appellant has 

bifurcated the consideration under different heads in order 

to evade the payment of tax. The appellant failed to furnish 

any basis for collecting tax on `444.44 when he received a 

total sum of `3,390.00 as consideration money for 

transferring the right to use the antenna system. 

5.   The dealer-appellant being further aggrieved 

with the order of the first appellate authority preferred S.A. 

No. 16 (VAT) of 2006-07 before this Tribunal, which was 

disposed of on 17.10.2017 thereby partly allowing the 

appeal excluding the amount collected towards VC security 

deposit from the TTO. The dealer again challenged the order 

of this Tribunal dated 17.10.2017 passed in the aforesaid 

second appeal before the Hon‟ble High Court in STREV No. 

112 of 2017, which was disposed of on 25.08.2021, setting 

aside the order of this Tribunal and giving liberty to the 

dealer-assessee to file the application for permission to place 

on record all the documents to establish that the security 

amount was refunded to the customer. It was further 

directed therein that the dealer-assessee should serve an 
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advance copy of the application as well as the documents on 

the learned Standing Counsel for the Department two weeks 

prior to the date to enable the Department to examine those 

documents and make appropriate submissions before the 

Tribunal. This is how the second appeal again came up 

before this Tribunal for fresh disposal in accordance with 

law.       

6.   Sri A. R. Madhab Rao, Learned Counsel for 

the dealer-appellant vehemently urged before us that in first 

round of litigation, two issues were involved; i.e. (i) whether 

the refundable security deposit of `2,490.00 received 

towards antenna system was liable to VAT being the sale 

proceeds as per Section 2(46) of the OVAT Act; and (ii) 

whether `400.00 received for the VC was liable for tax under 

the OVAT Act. The Tribunal relying upon the judgment of 

the Hon‟ble Apex Court in the case of Idea Mobile 

Communication Ltd. Vs. Commissioner of Central Excise 

& Customs, Cochin, reported in [2011] 43 VST 1 (SC), 

categorically held that VC security deposit cannot be treated 

as sale price for the purpose of assessment of tax since the 

VC is akin to a SIM card having no intrinsic value and is 

required for activation only. So far as the security deposit 
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towards antenna system is concerned, the same was held to 

be liable to tax under the OVAT Act against which the dealer 

preferred revision before the Hon‟ble high Court of Orissa. 

The revenue not having challenged the finding of this 

Tribunal in earlier round of litigation that the security 

deposit amount received towards VC was not liable to tax, 

the said issue became final and could not be agitated again 

after remand by the Hon‟ble High Court to examine the 

limited question whether the security deposit amount of 

`2,490.00 was liable to tax under the OVAT Act or not. He 

strenuously argued that the „sale‟ as defined u/s. 2(45) of 

the OVAT Act and „sale price‟ u/s. 2(46) of the OVAT Act did 

not include the refundable security deposit amount. The 

antenna system supplied to the customer with an objective 

of enabling him to receive the signal and there was no 

intention of transfer of property in goods. The documents 

filed by him clearly establish that the amount received by 

him towards antenna system was refundable security 

deposit amount and in appropriate cases of return of the 

antenna system, the security deposit amount was returned 

to the eligible customers. When the initial intention of the 

assessee was not to treat the refundable security deposit as 
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sale price, the authorities below should not have included it 

in the sale price for the purpose of determination of taxable 

liability of the assessee. He further argued that this Tribunal 

in the first round of litigation nagatived the claim of the 

dealer-assessee that refundable security deposit amount 

was not taxable only on the ground that the dealer could not 

furnish relevant documents showing refund of the security 

deposit amount. Pursuant to the direction of the Hon‟ble 

High Court in STREV No. 112 of 2017, the dealer-assessee 

has filed number of documents showing refund of security 

deposit amount to the customers. The amount which has 

been refunded to the customers cannot be treated as sale 

price as the initial intention of the parties was to treat the 

said amount as refundable security deposit and refund the 

same on return of the antenna system in good condition. 

The forums below on erroneous appreciation of the facts on 

record and under misconception of law, illegally held that 

the security deposit amount as taxable holding the same as 

„sale price‟ within the meaning of Section 2(46) of the OVAT 

Act. He further submits that the penalty imposed by the 

authorities below is also not just and proper which needs to 

be deleted as the dealer-assessee had reasonable cause for 
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not paying the tax on the security deposit amount. The 

Hon‟ble Apex Court in several judicial pronouncements have 

categorically held that the refundable security deposit 

amount cannot be treated as sale price for the purpose of 

levying tax and in view of such position of law laid down by 

the Hon‟ble Court, the dealer did not pay any tax on the 

security deposit amount. The dealer had no malafide 

intention in evading the tax on the said amount. It was the 

duty of the revenue to establish that the dealer with 

malafide intention did not pay the tax on the security 

deposit amount for attracting the penal provision u/s. 43(2) 

of the OVAT Act. In the absence of any material to 

substantiate the allegation that the dealer had malafide 

intention to evade tax, imposition of penalty by the forums 

below was not tenable. Learned Sr. Counsel Sri Rao in order 

to substantiate his contention, relied upon the decisions in 

the cases of United Breweries Ltd. Vs. State of Andhra 

Pradesh, reported in (1997) 3 SCC 530; Commissioner of 

Income-tax Vs. Madurai Soft Drinks (P) Ltd., reported in 

(2000) 241 ITR 229; M/s. Indian Oil Corporation Ltd. Vs. 

The Excise & Taxation officer, Ambala Cantt. and others 

(CWP No. 4394 of 1999, decided on 5th May, 1999); The 
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Britannia Biscuit Co. Ltd. Vs. The State of Maharashtra, 

reported in [1983] 53 STC 179; Videocon International Ltd. 

Vs. Commissioner of Central Excise, Aurangabad, reported 

in 2004 (3) TMI 111 – CESTAT, Mumbai; Dish TV India Ltd. 

Vs. Commissioner of Customs, Central Excise & S.T., Noida, 

reported in 2019 (25) GSTL 68 (Tri-All.); Commissioner of 

Central Excise, Calcutta Vs. Hindustan National Glass & 

Industries Ltd., reported in 2005 (182) ELT 12 (SC); Vimla 

Infrastructure India Pvt. Ltd. Vs. Commissioner of Central 

Excise, Customs & S.T., Raipur, reported in 2020 (41) GSTL 

354 (Tri- Delhi); J.K. Synthetics Limited Vs. Commercial 

Taxes Officer, reported in (1994) 4 SCC 276; Uniworth 

Textiles Limited Vs. Commissioner of Central Excise, Raipur, 

reported in (2013) 9 SCC 753; and Monohar Vs. State of 

Maharashtra and another, reported in (2012) 13 SCC 14.       

7.   Per contra, learned Standing Counsel (CT) 

for the State supporting the impugned order vehemently 

urged that the documents filed by the dealer-assessee 

should not be taken into consideration as the genuineness 

of those documents are in doubt. The dealer-assessee filed 

documents at belated stage of proceeding in order to escape 

from the tax liability without having nexus to the 
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controversy between the parties. The security deposit 

amount received towards antenna system having not been 

refunded to the customer, the same was exigible to VAT 

under the OVAT Act. The documents filed by the dealer-

assessee did not show that the entire amount of security 

deposit received by it had been returned to the customers. 

Therefore, the security deposit amount is exigible to tax. He 

placing reliance on the decision of the Hon‟ble High Court of 

Orissa in case of Hindustan Coca-Cola Pvt. Ltd. Vs. State of 

Orissa passed in STREV No. 47 of 2009 dt. 28.03.2019, 

argued that the refundable security amount would come 

within the definition of „sale price‟ u/s. 2(46) of the OVAT 

Act, which clearly says the sale price means any deposit 

received whether refundable or not. In Hindustan Coca-Cola 

Pvt. Ltd. (supra) similar contention was raised to exclude 

non-refundable wear and tear cost from sale price which 

was discarded by the Hon‟ble High Court and the amount 

received towards non-refundable wear and tear cost was 

made exigible to tax. The facts of that case are similar to the 

facts and circumstances of the present case where 

refundable security deposit amount has been received 

towards antenna system and the same has not been 
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returned. This Tribunal rightly disallowed the claim of the 

dealer-appellant in the first round of litigation for excluding 

the security deposit amount from the sale price. There is no 

further development in the claim of the dealer-assessee after 

remand by the High Court. The dealer having failed to 

establish that all the amount received towards refundable 

security deposit of antenna system has actually been 

returned to the customers, the same is exigible to tax under 

the VAT act. The dealer-assessee cannot escape the liability. 

He further contended that the penalty imposed by the 

forums below is just, legal and reasonable as the dealer-

assessee with malafide intention of evading tax did not 

include the amount received towards security deposit of 

antenna system in the sale price. So, there is no illegality in 

the impugned orders of the forums below warranting 

interference of this Tribunal. He submitted to affirm the 

orders of the forums below. 

8.    We have heard the rival submissions of the 

parties, gone through the impugned orders of the forums 

below, grounds of appeal vis-a-vis the materials on record. It 

is pertinent to mention here that in the first round of 

litigation before this Tribunal two issues were raised; one 
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was whether the assessing authority lacked jurisdiction to 

assess the dealer u/s. 43 of the OVAT Act; and the second 

was whether the assessment of tax liability required any 

interference in the second appeal. While deciding the issue 

No.1, this Tribunal taking note of the Notification dated 

07.09.2001 vide SRO No. 522 of 2001 of Commissioner of 

Sales Tax, Orissa, Cuttack held that the assessing authority 

was competent to assess the dealer-assessee and the 

decision relied upon by the dealer-assessee in case of 

Madras Cement Ltd. Vs. State of Orissa and others, 

reported in [2007] 10 VST 187 (Ori.), was not applicable to 

the facts of the case in hand and was distinguishable. 

Similarly while deciding the issue No. (ii), it was held by this 

Tribunal, relying upon the decision in the case of Ideal 

Mobile Communication Ltd. (supra), that the VC security 

deposit could not be treated as sale price for the purpose of 

assessment of tax since VC was akin to a SIM card having 

no intrinsic value and was required for activation only. 

Neither party challenged these findings of the Tribunal 

before the Hon‟ble Court. The dealer-assessee only being 

aggrieved with the order of this Tribunal confirming the 

orders of the forums below that amount of `2,490.00 
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received towards security deposit for the antenna system 

was exigible to tax, filed STREV No. 112 of 2017 before the 

Hon‟ble High Court in which this forum was directed to give 

an opportunity to the dealer-assessee to file the relevant 

documents to establish that the security deposit amount 

was refunded to the customers. Pursuant to this direction of 

the Hon‟ble High Court in STREV No. 112 of 2017, the 

dealer-assessee filed the application along with documents 

on which he relied upon.  

9.   The limited issue involved in the present 

second appeal after remand is whether the security deposit 

amount received by the dealer-assessee from various 

customers towards antenna system is exigible to tax under 

the OVAT Act being „sale price‟ within the meaning of 

Section 2(46) of the OVAT Act. Before addressing this issue, 

it is worthwhile to narrate some relevant facts for effective 

adjudication of the dispute. The dealer-assessee entered into 

an agreement with M/s. Essel Agro Private Limited, a 

Company incorporated under the Companies Act, 1956, to 

act as a consignment agent of the Company for distribution 

of antenna system, transmission apparatus on stock 

transfer basis on the strength of declaration in Form „F‟. In 
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pursuance of such agreement, the dealer-consignment agent 

provided subscriber the antenna system for a sum of 

`3,490.00 under the following heads :- 

(i) Security deposit for antenna system - `2,490.00 

  (ii) VC security deposit    - `   400.00 

  (iii) Handling charges     - `   400.00 

  (iv) Installation charges     - `   200.00 

The dispute in the present case is only relating to the 

security deposit amount of `2,490.00 received towards 

antenna system. It is claimed by the dealer-assessee that 

the security deposit amount for the antenna system received 

by it was refundable-one for which the same was not 

included in the sale price and was not exigible to tax. On the 

contrary, the revenue claims that the security deposit 

amount having not been refunded to the customers, the 

same is to be included in the sale price for the purpose of 

taxation under the OVAT Act. It transpires from the various 

documentary evidence filed by the dealer-assessee before 

this forum that the security deposit amounts received from 

different customers have been refunded to some of the 

customers, but not to all the customers. In course of hearing 

of the second appeal, the learned Standing Counsel (CT) for 

the revenue conceded to the fact that the security deposit 
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amount which has been actually refunded to the customers 

is not exigible to tax. So, the dispute is only with regard to 

the security deposit amount which has not been refunded to 

the customers. The learned Standing Counsel (CT) for the 

State during the hearing of the second appeal pointed out 

some discrepancies in the documents filed by the dealer-

assessee regarding refund of security deposit amount. On 

scrutiny of the documents, we find that there is no such 

discrepancy and, in fact, the security deposit amount 

collected has been refunded to its customers namely Pravat 

Kumar Mishra, Prakash Rout and several others. The 

attested xerox copies of the documents prima facie transpire 

that the security deposit amount received by the dealer-

assessee was refunded to the customers in some cases. Now 

in the above factual background it is to be seen whether the 

refundable security deposit amount which has not been 

actually refunded is exigible to tax under the OVAT Act 

being the „sale‟ within the meaning of Sections 2(45) and 

„sale price‟ within the meaning of 2(46) of the OVAT Act or 

not?  The provisions contained under Sections 2(45) and 

2(46) of the OVAT Act are quoted hereunder. 
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Section 2(45) – 

“Sale” with all its grammatical variations and 

cognate expressions, means every transfer of the 

property in goods, other than, by way of 

mortgage, hypothecation, charge or pledge, by one 

person to another in the course of trade or 

business for cash, deferred payment or other 

valuable consideration, and includes,-  

(a) a transfer, otherwise than in pursuance of a 

contract, of property in goods for cash, 

deferred payment or other valuable 

consideration, 

xx   xx   xx 

(f) a transfer of the right to use any goods for 

any purpose (whether or not for a specified 

period) for cash, deferred payment or other 

valuable consideration, 

and such transfer, delivery or supply of any goods 

shall be deemed to be a sale of those goods by the 

person making the transfer, delivery or supply 

and a purchase of those goods by the person to 

whom such transfer, delivery or supply is made, 

but does not include a mortgage, hypothecation, 

charge or pledge.” 

  Section 2(46) - 

“Sale price” means the amount of valuable 

consideration received or receivable by a dealer as 

consideration for the sale of any goods less any 

sum allowed as cash discount or trade discount 

according to the practice normally prevailing in 



21 
 

the trade but inclusive of any sum charged for 

anything done by the dealer in respect of the 

goods at the time of or before delivery thereof, and 

the expression „purchase price‟ shall be construed 

accordingly. 

Explanations -  

xx   xx   xx 

(e) Amount received or receivable by the seller 

by way of deposit, warranty (whether 

refundable or not) which has been received 

or is receivable whether by way of separate 

agreement or not, in connection with, or 

incidental or ancillary to, the sale of goods 

shall be deemed to be included in the sale 

price.” 

10.      On conjoint reading of both the provisions, 

we find that when there is transfer of property in goods in 

course of trade or business for cash, deferred payment or 

any other valuable consideration, the same will come within 

the definition of „sale‟ and the valuable consideration 

received or receivable by the dealer as a consideration for 

sale of any goods less any sum allowed as cash discount or 

trade discount, but inclusive of any sum charged for 

anything done by the dealer in respect of the goods at the 

time of or before delivery thereof will come within the 

meaning of „sale price‟. In the present case, the dealer-
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assessee entered into an agreement with the Company for 

distribution of antenna system for rent on right to use basis 

either directly or through the dealers as per the terms and 

conditions of the contract. Clause (11) of the contract 

entered into between the company and dealer says that the 

consignment agent shall distribute the said products to the 

customers on right to use basis for such consideration and 

subject to such terms and conditions as the Company may 

from time to time direct. The agreement entered into 

between the parties clearly indicates that the Company 

never intended for transfer of property in goods to the 

customers. It only intended for distribution of antenna 

system to the customers on right to use basis for 

consideration. The dealer-assessee filed receipts showing 

amount received from customers under different heads on 

different conditions. One of the conditions of receipt is that 

that the antenna system is the property of Essel Agro Private 

Limited and the refund of security deposit shall be subject to 

return of the system on proper working condition. The 

Company from the very beginning intended to refund the 

security deposit amount to the customers on return of the 

antenna system and never intended to treat the security 
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deposit amount as sale price. Therefore, it would not be just 

and proper to include the refundable security deposit 

amount in the sale price for the purpose of levying tax under 

the OVAT Act.  

10(a).  The Hon‟ble Apex Court in case of United 

Breweries Ltd. (supra) while dealing with the question 

whether supplying the bottles and crates the assessee 

intended to make an out and out sale of the bottles and 

crates along with the beer and the customers not only 

purchase beer but also the bottles and crates from the 

assessee, held that in such situation the intention of the 

party has to be found out from the conduct of the parties to 

the agreement and the manner in which the business has 

been carried out. The Hon‟ble Apex Court negatived the 

contention of the revenue that when the beer was sold in 

bottles and despatched in crates to the customers by the 

assessee, a beer supplying company, an out and out sale of 

the bottles and the crates took place and the property in the 

bottles and the crates passed to the customers and held that 

an out and out sale of bottles did not take place when beer 

was supplied in the bottles by the assessee to its customers 

against the deposits which had to be refunded when the 
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bottles were returned. In para-19 of the judgment, it was 

specifically observed that whether the bottles and crates 

were sold along with beer or not, will depend upon the 

intention of the parties. It does not appear from the terms 

and conditions that UB intended to sell crates and bottles to 

the customers. On the contrary, it was very anxious to get 

back his crates and bottles in order to use them again for 

further supplies. The fact that UB advised their customers 

to charge similar deposits from their customers and get back 

the bottles from them goes to show that an out and out sale 

of the bottles had not taken place. By taking the deposits, 

UB merely ensured the return of the bottles and the crates. 

A deposit of forty paisa per bottle was taken to ensure return 

of the bottles. The deposit amount which was liable to be 

forfeited on failure of the return of bottles was in the nature 

of liquidated damages recoverable by the supplier u/s. 74 of 

the Contract Act. An overall view has to be taken of the 

dealings and transactions between the manufacturer of the 

beer, its customers and the consumers. The intention of UB 

does not appear to have been to sell the beer bottles nor was 

there any intention of the retailers to sell the bottles to the 

consumers. On the contrary, by the terms and conditions of 
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the agreement, UB was trying to ensure that the bottles in 

which the beer was supplied to the consumers through their 

customers were brought back to it so that they could be 

used again for fresh supply of beer at a cheap rate.  

10(b).  Similarly, in case of Commissioner of 

Income-tax Vs. Madurai Soft Drinks (P) Ltd. (supra), their 

Lordships‟ while dealing with the case whether the deposit 

received by the assessee from its customers for the bottles 

used as containers for the soft drinks which was returnable 

after the bottles were returned, was its income, in para-6 of 

the judgment held that the deposit was meant to be a 

deposit only and not consideration for the sale, and that 

deposit was one which was required to be returned as and 

when the bottles were returned. It was not the intention of 

the assessee to use the amount of the deposit to buy back 

the bottles which had not been sold in the first place.   

10(c).  In case of The Britannia Biscuits Co. Ltd. 

(supra), their Lordships‟ of the Hon‟ble Bombay High Court 

while dealing with the question whether on the facts and 

circumstances of the case the Tribunal was justified in law 

in holding that the book entry of `84,013.00 representing 

50% the sale price of the closing balance of the tin deposits 
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left on 31st March, 1968, written off from the account stocks 

of tins on the probable non-return of the tins by the 

customers constitutes „sale price‟, in para-6 of the judgment 

held that if by virtue of the transactions between the parties, 

on receipt of the deposit the property in the tins passes to 

the purchaser and there is no obligation either on the 

purchaser to return the tins or on the seller to accept the 

tins so returned, the transaction can be considered as a 

sale. If, on the other hand, the agreement between the 

parties is to allow the purchaser to use the tins for storing 

biscuits and to return them to the assesses, the transaction 

would be a bailment; the deposit in such a case cannot be 

considered as price of the tins and may be considered as a 

security for the return of tins, which security is liable to be 

forfeited if the bailee fails to carry out his obligations.  

10(d).  In the case of Dish TV India Ltd. (supra), it 

was held by the Hon‟ble CESTAT Regional Bench, Allahabad 

that the refundable security deposit collected from the 

subscribers can never be any consideration for service.  

11.   It is crystal clear from the law expounded in 

the aforesaid decisions that it is the intention of the parties 

which will be a decisive factor in determining whether the 
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security deposit amount will be included in the sale price or 

not and such intention is to be gathered from the terms and 

conditions of the contract and conduct of the parties. In the 

present case, the dealer-assessee has specifically put the 

terms and conditions in the receipt showing collection of 

deposit of `2,490.00 towards refundable security deposit of 

antenna system that security deposit amount is refundable 

on return of the antenna system and the antenna system is 

the property of the Company. The documents filed by the 

dealer-assessee, i.e. the copies of the invoices, refund 

receipts and bank statements prima facie transpire that he 

has refunded the security deposit to some of the customers 

on return of the antenna system. So from this, it can be said 

that the dealer-assessee never intended to transfer property 

in goods to the customers and the sale the antenna system 

to them. The security deposit amount was collected from its 

customers in order to ensure the return of the antenna 

system in proper working condition. Therefore, the said 

security deposit amount would not come within the 

definition of „sale price‟ defined u/s. 2(46) explanation (e) of 

the OVAT Act. The forums below under misconception of law 

and on erroneous interpretation of the different provisions of 
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the OVAT Act have held that the security deposit amount 

collected from the customers towards antenna system would 

come within the definition of „sale price‟ and is exigible to 

tax. 

12.   The learned Standing Counsel (CT) for the 

State placing reliance on the decision of the Hon‟ble Court in 

case of Hindustan Coca-Cola Pvt. Ltd (supra) strenuously 

urged that the refundable security deposit amount having 

not been refunded to the customers would come within the 

definition of „sale price‟ and would be exigible to tax. On 

going through the judgment cited by the learned Standing 

Counsel (CT), we find that the facts and circumstances of 

the said case are totally different and distinguishable from 

the facts and circumstances of the present case. In the cited 

case, the assessee was collecting `10.00 per crate as wear 

and tear charges from his customers, which the Hon‟ble 

Court held that the same was exigible to tax and in this 

case, the dispute is whether the refundable security deposit 

amount would come within the definition of „sale price‟ 

defined u/s. 2(46) explanation (e) of the OVAT Act and would 

be exigible to tax or not. The facts of that case are quite 

different and distinguishable from the facts and 
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circumstances of the present case. Therefore, decision cited 

by the learned standing counsel does not help the revenue 

in any manner. Learned Standing Counsel (CT) for the State 

further argued that in view of Section 2(46) explanation (e) of 

the OVAT Act, sale price would include the amount received 

or receivable by the seller by way of deposit, warranty 

whether refundable or not which has been received or is 

receivable by way of separate agreement or not, in 

connection with, or incidental or ancillary to. The security 

deposit amount received by the dealer-assessee even though 

refundable, the same would come within the definition of 

„sale price‟ in view of the provisions contained u/s. 2(46) 

explanation (e) of the OVAT Act. The learned Standing 

Counsel (CT) for the State harped on the words “whether 

refundable or not” to substantiate his contention that the 

refundable security deposit amount is exigible to tax under 

the OVAT Act.  In our view, such contention raised by the 

learned Standing Counsel (CT) is not legally tenable in view 

of the rule of last antecedent which says that the phrase and 

sentence in a statute are interpreted according to the 

grammatical meaning relative and qualifying words, phrases 

and clauses are applied to the antecedents immediately 
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proceeding. In view of this, the phrase “whether or not 

refundable” qualifies the word „warranty‟ which immediately 

preceding the said phrase and not to the deposits as 

contended by the learned Standing Counsel (CT). The 

refundable security deposit would not come within the 

definition of „sale price‟ under Explanation (e) of Section 

2(46) of the OVAT Act as contended by the learned Standing 

Counsel (CT) and as held by the learned forums below. The 

conditions mentioned in the receipt clearly showing the 

intention of the parties about the refundable security 

deposit amount. The dealer-assessee never intended to treat 

the refundable security deposit as sale price and transfer the 

property in goods to the customers. The antenna system was 

distributed to the customers on rental basis, which was 

made exigible to tax and said antenna system was to be 

returned by the customers in good working condition on 

termination of the service and in that event, the customer 

was entitled to get back the security deposit amount. The 

dealer in case of non-return of the antenna system had right 

to forfeit the security deposit amount, which in view of the 

law laid down in the case of United Breweries Ltd. (supra) 

would be treated as liquidated damages not as consideration 
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for sale. Therefore, we are of the unanimous view that both 

the forums below committed serious illegality in including 

the refundable security deposit amount in the sale price for 

the purpose of levying tax.      

13.   Now coming to the question of imposition of 

penalty, the assessing authority is competent to impose 

penalty where it is satisfied that the escapement or under-

assessment of tax of any reason mentioned in sub-section 

(1) of Section 43, is without any reasonable cause. But in 

the present case, the dealer under the bonafide belief did not 

pay the tax on refundable security deposit amount for which 

imposition of penalty is not justified. The assessing 

authority while imposing penalty has not given any finding 

whether the dealer-assessee had any reasonable cause in 

not paying the due tax or not and in the absence of any 

such finding and in the absence of any material that the 

dealer with malafide intention evaded the payment of tax, 

imposition of penalty cannot sustain. The Hon‟ble Apex 

Court in case of J.K. Synthetics Limited (supra) in para-6 

of the judgment held that – 

“6. ... Section 7-AA empowers levy of penalty if the 

assessing authority is satisfied that any dealer has 

“without reasonable cause” failed to furnish the return 
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under Section 7(1) within the time allowed. The use of 

the words “without reasonable cause” clearly implies 

that if the dealer can show reasonable cause for his 

lapse he cannot be visited with the penalty prescribed 

by Section 7-AA. To put it differently if reasonable 

cause is shown by the dealer for the lapse, he cannot 

be visited with penalty under this provision. This is 

also suggestive of the fact that the legislature desired to 

be harsh with wilful defaulters or those guilty of wilful 

omission of material information and not with dealers 

who failed to supply some information under the “bona 

fide” belief that the same was not necessary or those 

who had failed to pay the full tax due not with a view to 

evading or avoiding the liability to pay the tax but 

because they bona fide believed that they were liable to 

pay the tax assessed by them on the basis of the return 

and no more. If at a later date on the basis of a 

different interpretation put on the language of the 

relevant provisions of the law, the dealer becomes 

liable to pay tax in excess of that already paid, he may 

be called upon to make good the difference but he 

cannot be visited with penalty under Section 7-AA 

unless it is shown that the dealer had withheld 

payment of the differential tax by wilfully withholding 

material information or had acted without reasonable 

cause in committing the default...”   

In view of such position of law, imposition of 

penalty against the dealer-assessee would be harsh and the 

legislature never intended to harass the bona fide tax payer 
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by imposing such penalty. In the present case, the dealer-

assessee had reasonable cause in not paying the tax on 

refundable security deposit amount for which imposition of 

penalty is unwarranted. Accordingly, penalty imposed by the 

forums below on this score is deleted.      

14.   For the foregoing discussions, we allow the 

appeal filed by the dealer-assessee, set aside the order of the 

forums below and remand the matter back to the assessing 

authority to compute the tax liability of the dealer-assessee 

afresh in accordance with law keeping in view the 

observations made herein above within a period of three 

months from the date of receipt of this order.   

Dictated & Corrected by me 
 
               Sd/-                           Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
             (S. Mishra) 
               Accounts Member-II  
    


