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O R D E R 

 

 
 
 

 The dealer-assessee has filed this second appeal 

assailing the order dtd.31.07.2001 passed by the learned 

Asst. Commissioner of Sales Tax, Balasore Range, 

Balasore (hereinafter referred to as, first appellate 
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authority) in Sales Tax Appeal No. AA 334/BA-99-2000, 

thereby confirming the order of assessment 

dtd.31.01.2002 passed by the Taxing Authority, Balasore 

Circle, Balasore (hereinafter referred to as, assessing 

authority) raising an extra demand of Rs.7,43,096.00 for 

the assessment year 1996-97 in the assessment framed 

u/r.12(4) of the Orissa Sales Tax Act, 1947 (hereinafter 

referred to as, the OST Act).  

 

2. Briefly stated the facts of the case are that, the 

dealer M/s. Jaiswal Plastic Tubes Ltd. is a limited 

company engaged in manufacturing and selling of P.V.C. 

pipes and fittings. In response to the notice issued 

u/s.12(4) of the OST Act, the Chief Accountant of the 

company appeared before the assessing authority and 

produced the books of account consisting of purchase and 

stock register of raw materials, receipt, sale and stock of 

finished products, sale and stock register of scraps, 

purchase bills and sale memos.  

 
2(a). The assessing authority on examination of the 

books of account with reference to the return filed by the 

dealer-assessee found that, the dealer has returned the 

GTO at Rs.2,69,93,046.50 and has collected sales tax of 

Rs.1,871,663.75 on bills. The dealer also claimed 

deduction of Rs.1,920.98 and Rs.34,15,327.98 towards 

inspection charges reimbursed and trade discount allowed 

to the authorised dealers and distributors of their 
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product. The assessing authority accepted such claim of 

the dealer-assessee on verification of the documents 

produced by it (dealer). The dealer also claimed exemption 

u/s.5(2)(A)(a)(ii) of the CST Act for Rs.60,73,583.75 

towards sale made to the registered dealers against 

declaration form XXXIV. The dealer as against such claim 

furnished declaration form only to the tune of 

Rs.32,57,858.37 and it failed to submit declaration for the 

balance amount of Rs.22,93,896.81 and defective forms 

for Rs.5,21,828.57. So, the assessing authority added the 

said amount of Rs.28,15,725.38 to the taxable turnover. 

The dealer-assessee also claimed sale of goods worth 

Rs.45,422.79 to the registered manufacturers at 

concessional rate of tax against declaration form IV but 

failed to furnish the declaration form, so the same was 

taxed @ 12%. 

 

2(b). In course of examination of the accounts of the 

dealer-assessee, the assessing authority also considered 

two fraud case reports received from the Intelligence Wing, 

Balasore and Vigilance Wing, Balasore. After due 

confrontation of the reports, the assessing authority came 

to the conclusion that, the appellant had effected two 

sales raising identical invoices bearing No.508 

dtd.03.02.1997 to two customers i.e. M/s. Subham 

Traders, Jharsuguda and M/s. R.K. Construction, 

Jharsuguda for Rs.32,875.32 out of which the transaction 
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relating to M/s. Subham Traders, Jharsuguda was not 

reflected in the books of account. The allegations 

contained in the Intelligence fraud case report were not 

accepted and no adverse opinion was formed but on the 

basis of Vigilance fraud case report sale suppression of 

Rs.32,875.32 was established and accordingly the learned 

assessing authority enhanced the taxable turnover by 

Rs.8,00,000.00 to approximate the possible sale 

suppression in the entire year. The assessing authority on 

the above finding worked out the tax and surcharge at 

Rs.25,40,508.35 against which an amount of 

Rs.18,75,055.00 had been demanded u/s.12(4) of the OST 

Act and an amount of Rs.1,67,720.00 had been deducted 

at source by the concerned Executive Engineers. So the 

balance tax and surcharge payable was determined at 

Rs.7,28,389.35 on which interest was calculated @ 24% 

for withholding the admitted tax of Rs.2,48,509.61 for the 

period 12/96. Accordingly, tax and surcharge together 

was calculated at Rs.7,43,096.00. 

 

3.  Challenging such demand raised by the 

assessing authority, the dealer filed appeal before the first 

appellate authority u/s.23(1) of the OST Act who also 

dismissed the appeal thereby confirming the order of 

assessment on the finding that the learned assessing 

authority’s findings are based on documentary evidence 

and proper application of mind; that the deducted sale 
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suppression is about 38% of the daily average sale of the 

appellant; that if 313 working days are taken into account 

and the gross turnover disclosed at Rs.2,69,93,046.00, 

the enhancement of Rs.8,00,000.00 on the established 

suppression of Rs.33,397.10 is reasonable; that the 

appellant failed to submit statutory declaration forms even 

after two years and nine months of the actual transaction 

and that it is incorrect to claim that adequate opportunity 

had not been given to the dealer-assessee to submit 

relevant declaration forms.  

 

4. The dealer being further dissatisfied with the 

order of the first appellate authority confirming the order 

of assessment filed the present second appeal on the 

ground that the allegation contained in the fraud case 

report having not been established, the assessing 

authority was not justified in enhancing the taxable 

turnover by Rs.8,00,000.00; that the assessing authority 

should have allowed further opportunity to the appellant 

to file declaration form XXXIV for Rs.28,15,725.38; that 

the first appellate authority also without affording 

opportunity to the dealer passed the order ex parte; that 

the learned assessing authority as well as the first 

appellate authority should have permitted the dealer for 

filing declaration form XXXIV for Rs.45,422.79 and that 

non-consideration of adjournment petition filed by the 

dealer-assessee on 30.06.2001, is illegal and arbitrary. 
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5.  We have given our anxious consideration to the 

submission of the learned Standing Counsel(CT) for the 

Revenue in presence of the learned Counsel for the dealer 

assessee, gone through the grounds raised in the 

memorandum of appeal vis-a-vis the impugned order and 

the materials on record. It transpires from the 

memorandum of appeal that the dealer challenged the 

impugned orders of the forums below on the ground that 

the assessing authority was not correct in its approach to 

enhance the turnover by Rs.8,00,000.00 when the sale 

suppression was not duly established and that the 

appellant-dealer was not given reasonable opportunity to 

produce declaration form XXXIV for Rs.28,15,725.38 and 

declaration in form-IV for Rs.45,422.79. In course of 

hearing of the second appeal, the learned Counsel for the 

dealer-assessee sought further adjournment in order to 

enable it to collect the declaration form XXXIV and 

produce the same before this forum which was turned 

down for the reason that appeal related to the year 2001-

02 and the assessment related to the year 1999-2000. The 

record clearly reveals that the dealer-appellant has taken 

several adjournments to produce the declaration forms 

but in spite of repeated opportunity he failed to collect and 

produce the same before this forum as well as before the 

forums below. If the dealer could not collect the 

declaration form within 22 (twenty-two) years since the 

date of the transaction, it cannot collect the same 
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anymore in near future. This being a 20 (twenty) years old 

matter, we are not inclined to allow the dealer further 

opportunity to produce the declaration form-XXXIV for 

claiming deduction u/s.5(2)(A)(a)(ii) of the OST Act. The 

forums below rightly disallowed the claim of deduction 

u/s.5(2)(A)(a)(ii) of the OST Act against form-XXXIV for 

Rs.28,15,725.38 and Rs.45,422.79 for form-IV. There is 

no illegality in the impugned order of the forums below in 

disallowing such claim of the dealer. So far as the sale 

suppression is concerned, it is clearly borne out from the 

materials on record that the dealer has issued one sale 

invoice in favour of two traders i.e. one in favour of M/s. 

Subham Traders and another in favour of M/s. R.K. 

Construction and that transaction in favour of Subham 

Traders was not reflected in the books of accounts. The 

deducted suppression being 38% of the average daily sales 

of the appellant, enhancement by Rs.8,00,000.00 cannot 

be said to be unreasonable. There is clear nexus between 

the sale suppression detected and the enhancement made 

by the assessing authority. The enhancement of 

Rs.8,00,000.00 on the established suppression of 

Rs.33,397.10 is just, proper, reasonable and according to 

law. Therefore, the said part of the order of the forums 

below also does not warrant any interference.  

 

6. In view of the foregoing analysis, the second 

appeal filed by the dealer-assessee being devoid of any 
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merit stands dismissed and the order of the forums below 

stands confirmed.  

 
Dictated & corrected by me,  

 
         Sd/-            Sd/-  
    (A.K. Das)       (A.K. Das) 
    Chairman       Chairman 
 
       I agree, 
             Sd/-   
               (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
           (M. Harichandan) 
               Accounts Member-I  
 


