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O R D E R 

 

 

  This second appeal is directed against the appeal order bearing 

No. AA(ET)-67/2009-10 passed on 26.12.2017 by the Additional 

Commissioner of Sales Tax (Appeal), South Zone, Berhampur (in short ld. 

FAA) who set-aside the assessment order of the Learned Joint 

Commissioner of Sales Tax, Koraput Range, Jeypore (in short, LAO) 

passed under Section 10 of the Odisha Entry Tax Act (in short, „OET Act‟) 

relating to the tax period from 01.11.2008 to 31.01.2009 raising a 

demand of Rs.1,57,17,164.00.  

2.  The brief fact of the case is as follows:- 
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a)   The appellant, in the instant case, is engaged in mining of Bauxite 

from its own captive mines and production of alumina having its place of 

business at Damanjodi, Koraput.  

It is observed in the assessment order that the returns filed by the 

appellant for the material period were accepted as self-assessed u/s.9(2) 

of OET Act. But as part of statutory requirement, the Department 

scrutinized the returns of the company so filed in terms of section 7(10) of 

the Act and found mis-match in the turnover disclosed in the return vis-

à-vis the documents annexed to. Further, erroneous claim of deductions 

towards purchase of tax suffered goods u/r. 17(2) of OET Rules was also 

noticed. Though, the company has claimed purchase of tax paid goods in 

respect of coal and other scheduled goods, it did not file required 

declaration form E-1. Accordingly, the case was re-opened by the LAO 

u/s. 10 OET Act and completed assessment based on materials available 

on record with due hearing of the appellant. On detail scrutiny, he 

observed as follows:- 

A) That, he found mismatch of turnover disclosed in the return vis-à-vis 

the actual purchase. The item wise purchases both from inside and 

outside the state of Odisha has been detailed in the assessment order 

as follows:- 

Commodity Purchase/receipt of goods from 

both inside and outside the state 

Caustic soda 44,72,67,809.05 

Furnace Oil 38,41,40,127.70 

L.D.O. 1,18,09,637.00 

Bauxite 32,62,68,243.85 

Sodium Silicate 81,05,132.30 

1% goods (Stores)  18,73,01,697.00 

2% goods (Stores) 60,18,70,397.00 

Coal (Taxable) 40,53,75,496.70 
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E-I Purchases 24,79,85,833. 20 

Total 262,01,24,373.80 

 

  On the other hand, the dealer-appellant has disclosed total 

purchase of scheduled goods at Rs.161,74,98,955.00 showing less 

return of turnover by Rs.100,26,25,418.80. The LAO took this as a 

case of under assessment.  

B) That, at assessment, the dealer was asked about the basis for 

determining the price of bauxite to which he replied that it 

receives bauxite from its own mines whose price is determined by 

way of cost audit every year. Accordingly, for the impugned period, 

the price has been determined at Rs.285.20 per MT. However,  he 

was confronted with higher price quoted on bauxite by other 

dealers ranging from Rs.582.40 to Rs.1018.16 per MT to which he 

stated that it does not purchase bauxite rather obtains the same 

from its own captive mines, resulting in low price in comparison to 

others. However, contemplating section 2(j) of OET Act, the LAO 

determined the gross value of bauxite received at 

Rs.68,63,98,930.00 @ Rs.600.00 per MT  against the returned 

amount of Rs.32,62,68,243.85 .  

C) That, the LAO observed that the dealer has claimed deductions of 

Rs.24,79,85,832.80 towards purchase of tax suffered scheduled 

goods u/r.17(2) of OET Rules. However, the dealer could not file 

Form E-1 towards purchase of coal for Rs.16,01,23,174.50 and 

canteen related purchase for Rs.2,20,957.50. On verification of 

purchase bills submitted, the LAO found that the dealer has 

purchased coal from M/s. Mahanadi Coal Field Ltd., Talcher by 

paying concessional rate of tax @0.5% against declaration in Form 

E-15. The LAO further observed that „Coal‟ is not a raw-material 

for any of the manufacturing Units as evident vide circular No.F9 
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(98)ST/57, dtd.12.11.1958 of Govt. of India in Ministry of Finance. 

On the other hand, „Coal‟ has been certified under the Head „Fuel‟. 

The dealer has also reflected „Coal‟ under the Head „Fuel‟ in its 

annual report. Hence, he taxed „Coal‟ valued Rs.16,01,23,174.50  

at normal rate of 1%. 

D) That, on scrutiny of returns along with annexure attached, the 

LAO observed that while returning the GTO, the turnover of raw-

materials which has been used for manufacture of finished goods 

exported out of the territory of India has been deducted without 

payment of tax and claim of refund subsequently flouting the 

relevant provisions contained in the Statute. Accordingly, the LAO 

rejected the erroneous claim by the dealer on the score. 

E) That, the LAO observed that the dealer has admitted his tax on 

the raw-material „Bauxite‟ at concessional rate in terms of Rule 

3(4) of OET Rules. Contemplating the said rule, the LAO observed 

that the dealer does not fulfill any of the conditions mentioned 

there in for claiming concessional rate of tax which he taxed at 

normal rate as per provisions of the Statute.  

F) That, the LAO observed that the dealer has sold alumina valued 

Rs.1,52,67,879.00 inside the State for the material period out of 

which he could be able to furnish Form E-15 for 

Rs.1,14,21,356.00 which he taxed at concessional rate of 0.5%. 

For the balance sale of alumina of Rs.38,46,523.00, he taxed at 

normal rate of 1%. 

G) Further, the LAO noticed that the dealer has claimed set off of 

Rs.12,844.00 on tax paid on raw-materials used in composition of 

finished products. However, he observed that the dealer has sold 

alumina which is not its finished product. Tax paid on raw-

material relating to sale of intermediary product is not entitled for 

set off in terms of rule 19(5) of OET Rules. Accordingly, he 

disallowed the above claim of set off of Rs.12,844.00.  



5 
 

H) That, accordingly, he determined the GTO at Rs.299,55,22,838.95 

and allowed deduction of Rs.8,76,41,700.80 towards purchase of 

tax suffered goods as provided u/r.17(2) of OET Rules to arrive 

TTO at Rs.290,78,81,138.15 which he taxed at different rates as 

per schedule, resulting in a net tax demand of Rs.1,57,17,264.00. 

3.  Against such order, the dealer preferred first appeal before 

the Ld.FAA (Appeal), South Zone, Berhampur with grounds of appeal 

and other documents filed. The ld. FAA, after thorough examination 

of all the information available on record, decided the case with 

following observations:- 

i. Disclosure of  lesser price on bauxite: 

After thorough examination, he dropped the contention of the dealer 

on this score and accepted the determination of price on bauxite by 

LAO @ of Rs.600/- per MT. 

ii. Disallowance of claim of concessional rate of tax on bauxite:  

The ld. FAA upheld the observation of LAO as per provisions 

contained in  Rule 3 of OET Rules. 

iii. Disallowance of claim of set off of Rs. 12,844.00 treating 

calcinated alumina not a finished product rather an intermediary 

product:  

After due examination on the documents filed, he upheld the findings 

of LAO on this score in terms of Rule 19(5) of OET Rules.  

iv. Allowing claim of deductions of Rs.8,76,41,700.80 

towards purchase of tax suffered goods u/r.17(2) of OET Rules 

instead of Rs.24,78,85,832.80 as claimed: 

The ld. FAA observed that the LAO in his assessment order has 

disallowed purchase of coal of Rs.16,01,23,174.50 and canteen 

related purchase of Rs.2,20,957.50 towards tax suffered goods as the 

dealer failed to submit required Form E-1 and coal not being a raw 

material in production of alumina. The ld. FAA, relying on Hon‟ble 

OSTT order dtd.15.12.2020, treated coal as a raw-material to be 
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taxed at concessional rate of 0.5% and allowed the claim of the dealer 

on this score. However, he upheld the decision of LAO on canteen 

related purchase valued Rs.2,20,957.50 to be taxed at normal rate of 

1% as the dealer failed to file the required form E-1. 

v. Levy of tax @1% on furnace oil, LDO on the grounds that those 

are not raw-materials used for manufacturing of calcinated 

alumina: 

On the above issue, the Ld. FAA, relying on Hon‟ble OSTT decision in 

S.A. NO.355(ET)/2005-06 dtd.15.12.2010  who held that coal, HFO 

and LDO are to be considered as raw-materials U/r. 3(4) of OET 

Rules, allowed these to be taxed at concessional rate of 0.5%.  

vi.  Disallowing of exemption benefit of entry tax on purchase 

value of scheduled goods used for manufacturing of finished 

goods exported out of India: 

The ld. FAA, after due examination, confirmed the views of LAO as 

provisions of law provide for refund of tax paid on such materials but 

no exemption/deduction is to be allowed from the turnover. He 

further observed that the LAO has rightly levied entry tax @2% on 

store materials brought from outside the Country and from outside 

the State as per respective Judgments of Hon‟ble Apex Court.  

The ld. FAA, in his order, has directed the LAO to impose penalty on 

tax assessed u/s. 10(2) of OET Act. Partly allowing the appeal filed, 

he set-aside the impugned assessment order for re-computation of 

tax liability for the impugned period with his above observations. 

4.  Being further aggrieved, the dealer-appellant hence come up 

before the Tribunal assailing the order of ld. FAA as bad in law, liable 

to be set-aside and /or quashed. 

 From the rival submissions made at the time of hearing by both 

the counsels of the appellant-dealer and respondent-State and 

materials available on the record, the following issues are raised in 

the present case which are dealt in accordingly for a fair order:- 
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a) The basis of reopening of the case u/s.10 of OET Act has not 

been indicated: 

i) The dealer-appellant has contended that the basis of 

reopening of the case has not been indicated referring to a 

decision of Hon‟ble Orissa High court in case of State of 

Orissa Vrs. Ugratara Bhojanalaya (1993) 91 STC 76 (Ori.). 

In this connection, the Tribunal referred to another settled 

case of Hon‟ble Orissa High Court in case of D.Ch. Guruvalu 

Son & Co. Vrs. Sales Tax Officer, 2007 SCC on line (Ori) 242 

= 14 VST 509 (Ori.) that are taken into consideration the 

case law in Ugratara Bhojanalaya (Supra) in which it is 

observed as follows:- 

“…… Law is also settled that if the dealer responds and 

participates in the proceeding, it is open to him to seek for the 

reasons which necessitated the reopening of the proceeding. At 

that stage, the assessing officer cannot take the plea that the 

reasons are not to be indicated. If he is in possession of the 

materials which he proposes to use against the dealer in the 

proceeding for re-assessment, he must before using the materials 

bring them to the notice of the dealer and give them adequate 

opportunity to explain and answer the case on the basis of those 

material. (See Sales Tax Officer, Ganjam v. Uttareswari  Rice Mills, 

reported in [1972] 30 STC 567)”... 

In the instant case, it is observed from both the assessment record 

and appeal record that, the dealer-appellant was accorded many a 

opportunities at re-assessment stage in which reasons for such re-

assessment was confronted to the dealer which the dealer availed 

satisfactorily by appearing and producing certain documents for 

adjudication vis-à-vis returns available on record. The Tribunal 

also took into consideration the principles postulated by the 

Hon‟ble Supreme Court of India in case of Commissioner of Sales 
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Tax Vrs. Subash & Co. reported in 130 STC 97 (SC). The records 

of the authorities below revealed that the dealer-appellant had 

available adequate opportunities and was made aware of the 

points to be met during the course of assessment. Moreover, 

section 10(1) of OET Act states that where for any reason all or 

any of the scheduled goods brought by a dealer has escaped 

assessment of tax…… has been under-assessed or any deduction 

has been allowed wrongly…… the assessing officer after giving the 

dealer a reasonable opportunity of being heard, proceed to assess 

the dealer accordingly. In this case, on scrutiny of returns, the 

LAO found wrong claim of set off of tax: non submission of Form 

E-1 towards claim of ET paid goods; non-payment of tax on raw-

materials purchased and used for manufacture of finished goods 

exported out of territory of India; wrong claim of concessional rate 

of tax on materials used in production of finished goods; under-

valuation of value of bauxite etc. which were duly confronted to 

the dealer and after giving him reasonable opportunity of being 

heard, the case was disposed of u/s.10 of OET Act. The above 

wrong claims made by the dealer were apparent from the returns 

filed with documents annexed to and there was no external 

adverse material against him for confrontation. Accordingly, the 

contention taken by the dealer-appellant is rejected on the score.  

ii) Further, by referring to section 7(10) of the Act, the dealer-

appellant challenged that in the absence of notice in Form E-24 

prior to initiation of proceeding u/s.10 of the Act in issuing 

notice in Form E-32 for assessment, the exercise of power for 

assessment is infirm in law. In this connection, the Tribunal 

observes that section 7(10) of the Act is invoked when there 

arises need for verifying the correctness of calculation. However, 

on scrutiny of returns with documents annexed thereto, the LAO 

found the lapses noted supra that attracted initiation of 
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proceeding for assessment u/s.10 of OET Act. Accordingly, the 

contention of the dealer on this score is rejected.  

b)  Enhancement of purchase price of bauxite extracted and 

brought from appellant’s own captive mines:  

It is observed that the LAO has determined the purchase price of 

bauxite as per Section 2(j) of OET Act by comparing price of the 

goods in question to the price of other dealers in the same trade. 

Section 2(j) of the Act speaks that if the scheduled goods is 

acquired /obtained otherwise than by way of purchase, then, the 

purchase value shall be value or the price at which the scheduled 

goods of like kind or quality is sold or is capable of being sold in 

open market. In the instant case, it is argued by the dealer-

appellant that bauxite is procured by way of transfer from its 

captive mine that contains alumina= 45% and silica=2%. In order 

to compute the cost of production of alumina and other products 

for which bauxite is used as raw-material, the price/value of 

bauxite has been calculated by the cost auditors of the company 

which is acceptable by the State Govt. for the purpose of royalty 

payment. To strengthen and support his argument, he furnished 

copies of monthly returns filed before the State Mining 

Department for the impugned period and copies of the statement 

showing payment of royalty, being accepted by competent 

authority. Moreover, he argued that among other factors, the price 

is pre-dominantly dependent on the quality/ grade of bauxite and 

as such not comparable with the price available in other states. 

Further, the ld. Counsel for the dealer-appellant drew attention to 

the judgment of Hon‟ble supreme Court rendered in the case of 

Commissioner of Central Excise, Meerat Vrs. Universal Glass Ltd., 

reported in 2005 (182) ELT. In that case, their Lordship have held 

as under: 
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“16. Valuation and prices get revised from time to time even within 

the unit. They are the factors which are known only to the 

management. These factors cannot be ascertained by site 

inspection by the department. Comparable goods under Rule 6(b) 

should be, as far as possible, identical goods. Simply because two 

goods are known by the same name or by the same genre, does 

not mean that they are comparable goods. Even if they are 

assumed to be comparable, all relevant differences as far as 

possible should be recognized. xxxxxxxxxxx. 

19.As stated above, in the present case, since there were no 

comparable price under Rule 6(b)(i), the only alternative was to 

decide the value under rule 6(b)(i) by adopting the best judgment 

principle based on the cost of production and the profits which the 

assessee would have earned…..” 

Accordingly, the Tribunal observes that the determination of price 

of bauxite is not only dependant on its quality or grade but among 

other factors, on cost of production and the profits the assessee 

would have on. The appellant is a Central Govt. PSU whose 

accounts are verified regularly by different audit groups at 

different level. As such, the LAO is to be directed to re-examine the 

issue by taking into consideration all the factors stated above in 

determining the cost of bauxite for the impugned period and take 

action accordingly. 

c) Disallowance of concessional rate of tax on Bauxite on the 

ground that the said was not purchased by the Appellant: 

Contemplating Rule 3(4) of OET Rules, both the fora below have 

observed that since the appellant has not purchased bauxite for 

his production of finished goods rather obtained from its captive 

mines, it does not satisfy the conditions in the said Rule along 

with its first proviso. For better appreciation on the issue, the 

relevant Rule of the OET Rules  is reproduced below:- 
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“Rule 3(4) : Goods specified in Part I and Part II of the Schedule to 

the Act shall be exigible to tax at a concessional rate of fifty per 

centum of the rate to which such goods are exigible under sub-

rule (3) and sub-rule (2) respectively of this rule, when such goods 

are brought- 

(a) For use as raw material by a manufacturer on first entry into a 

local area of the State from outside the State; or 

(b) For use as raw material by a manufacturer on first entry 

into a local area from another local area ; or  

(c) By a registered dealer into any local area and then sold to a 

manufacturer for use as raw material : 

Provided that the tax payable under the Act is collected by a 

manufacturer in case of (b) and by such registered dealer in 

case of (c) and shown separately in the cash memo or credit 

memo or bill issued to such manufacturer and a declaration in 

Form E-15 from the buying manufacturer is furnished….” 

   In the instant case, bauxite is a scheduled goods and falls under 

entry sl. No. 59 of Part I of schedule & exigible to tax @1%. The 

appellant has brought bauxite from its captive mines situated in one 

local area to its factory located in another local area and thereby 

liable to pay tax on it. In this connection, section 3 of the Act that 

deals with levy of tax is referred to : 

Section 3(1) “there shall be levied and collected a tax on entry of the 

scheduled goods into a local area or consumption, use or sale……” 

Section 3(2) “The tax leviable under this Act shall be paid by every 

dealer in scheduled goods or any other person who brings or causes 

to be brought into a local area such scheduled goods whether on his 

own account or on account of his principal or customer or takes 

delivery or is entitled to take delivery of such goods on such entry”. 

On a harmonious reading of Section 2(d),(f) & (g) and section 3 with 

Rule3(4) of the Act & Rules made thereunder, it is revealed that ET is 
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leviable on scheduled goods obtained other than by way of purchase 

and brought from one local area/outside the state/outside the 

country into a local area. The levy of tax under the Act is dependable 

on following factors:- 

1. The goods must be a scheduled goods.  

2. It must have brought from one local area to another local area or 

from outside the State/Country to the local area. 

3. The scheduled goods must have been obtained by way of purchase 

or received without any purchase from another local area to the 

local area. 

Since the Appellant has brought “bauxite”, a scheduled goods, 

from another local area which is the basic raw material for 

production of “alumina”, it is held that it is entitled to 

concessional rate of tax. 

d) Disallowance of the claim of set off of tax of Rs.12,844.00 

treating calcinated alumina not a finished product rather an 

intermediary product : 

Both the lower forums in their respective orders have observed 

that the dealer has sold alumina which is not its finished product 

as the ultimate production is of aluminium. Accordingly, both the 

lower forums observed that tax paid on raw-material relating to 

sale of intermediary product is not entitled for set off in terms of 

Rule 19(5) of OET Rules. However, as per written note of 

submission filed by the appellant, it is observed that NALCO is 

having 4 distinct VAT numbers as follows:- 

a) Smelter plant   : TIN:-21931301906 

b) Captive Power Plant  : TIN:-21931302003 

c) Refinery Unit   : TIN:-21261600016 

d) Corporate Office,  

Bhubaneswar    : TIN:-21331104647 
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Whereas the Refinery Unit at Damanjodi( the present appellant) 

procures Bauxite from its own captive mines for production of 

alumina, the said alumina is transferred to its Smelter plant at 

Anugul for production of its ultimate product Alluminium. Since, 

both the above two units are having distinct & separate legal 

identity under the OVAT Act noted supra, alumina produced by the 

appellant becomes its finished product which is used as a raw 

material for its Smelter plant at Anugul for production of 

Alluminium. Accordingly, the appellant is legally entitled  to avail 

set off of tax on its purchase of raw materials used in production of 

finished goods i.e. alumina & sale thereof, having separate legal 

entity under the OVAT Act . The LAO is to re-examine the books of 

account of the appellant  to correctly ascertain the admissible set 

off of tax on this score. 

e) Allowing claim of deductions of Rs.8,76,41,700.80 towards 

purchase of tax suffered goods u/r.17(2) of OET Rules 

instead of Rs.24,79,85,832.80 : 

The LAO has observed in his order that the dealer could not file 

Form E-1 towards purchase of coal for Rs.16,01,23,174.50  and 

canteen related purchase for Rs.2,20,957.50. On verification of 

purchase bills, he found that the dealer had purchased coal from 

M/s. Mahanadi Coal Field Ltd., Talcher by paying concessional 

rate of tax @0.5% against declaration in Form E-15. Quoting the 

circular bearing No.F9(98)ST/57 dtd.12.11.1998 of Govt. of India 

of Ministry of Finance, he concluded that coal comes under the 

head „Fuel‟ and not under the head raw-material and accordingly 

taxed at normal rate of 1%.  However, the ld. FAA relying on 

Hon‟ble OSTT order in S.A. No.355 (ET)/2005-06 dtd.15.12.2010 

treated coal as a raw-material to be taxed at concessional rate of 

0.5%. 
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In this connection, the Ld. Counsel for the state, in course of 

hearing, referring to his counter objection, argued that the ld. FAA 

has not discussed the factual distinctive features obtained in this 

case vis-à-vis the observations made in order dtd.15.12.2020 

relating to S.A. No.355(ET)/2005-06 by the Tribunal in case of 

NALCO Vrs. State of Odisha that runs counter to the ratio laid 

down in SAIL Vrs. STO (2008) 16 VST 181 (SC). The ld. FAA, 

without expressing independent application of mind, erred in 

jumping to the conclusion that coal would qualify for being treated 

as raw-materials for manufacturing of calcinated alumina by 

taking into consideration the Full Bench order of this Tribunal 

dtd.15.12.2020. However, the operation of the said order of this 

Tribunal in S.A.No.355 (ET)/2005-06 has been kept in abeyance 

till disposal of the Sales Tax Division by order of Hon‟ble Orissa 

High Court vide order dtd.27.07.2015. 

  Further, to strengthen his argument, the ld. Addl. S.C. 

stated that scrutiny of Registration Certificate of the appellant 

revealed the fact that „coal‟, „furnace oil‟, „light diesel oil(LDO)‟ and 

„high speed diesel oil‟ have been incorporated in the RC of the 

appellant under the heading „fuel‟ w.e.f. 01.04.2011. Moreover, he 

suffixed his argument referring to GoI, Ministry of Finance 

Circular No.F9(98) ST/57 dtd.12.11.1958 in which „coal‟ has been 

under the head „fuel‟.  

  It is now observed by the Tribunal that „coal‟ is not a 

raw-material in production of calcinated alumina rather used as a 

fuel in composition of the above goods and there is much force in 

the contention taken by the ld. Addl. S.C. with factual 

presentation and documents. Same is the fate with „furnace oil‟, 

LDO, HDO, caustic Soda which in our considered opinion are used 

as fuel/consumables in production of alumina and not entitled or 

set off tax U/r. 17 (2) read with Rule 19 of OET Rules.  
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  Accordingly, the LAO is to be directed to re-examine 

the case afresh in the light of above observation and take action 

accordingly in determining the actual tax liability on above goods, 

claimed to have been used as raw-materials in production of 

alumina.  

f) Disallowing exemption benefit of entry tax on purchase value 

of scheduled goods used for manufacturing of finished goods 

exported out of India: 

On the above issue, it is observed that the appellant has received 

raw-materials from his own captive mines.  The factum of export 

sale, use of the raw-material in manufacture of goods exported are 

remained undisputed.  Provision u/s.3 of the OET Act speaks of 

the levy of tax. Provision u/s.2(j) contemplates how to determine 

the purchase value for the purpose of levy of Entry Tax. Rule 3 

read with schedule and rule 17 of the OET Rules contemplates the 

rate of tax to be levied. Rule 3(4) 2nd proviso reads as follows- 

“Goods specified in Part I and Part II of the Schedule to the Act 

shall be exigible to tax at a concessional rate of fifty per centum of 

the rate to which such goods are exigible under sub rule(3) and 

sub rule (2) respectively of this rule, when such goods are brought- 

(a) For use as raw material by a manufacturer on first entry into a 

local area of the State from outside the State; or 

(b) For use as raw material by a manufacturer of first entry into a 

local area from another ; or 

(c) By a registered dealer into any local area and then sold to a 

manufacturer for use as raw material: 

Provided that   xxx      xxx  xxx 

Provided further that goods specified in Part I and Part II of the 

Schedule to the Act when used as raw material directly in 

manufacture of goods to be exported out of the territory of India 
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shall not be exigible to tax where a declaration in Form E-16 from 

the buying manufacturer is furnished. 

Provided also that  xxx xxx xxx 

Provision u/s.35(4)(a) reads as follows:- 

“(4) (a) Where any return filed under this Act shows any 

amount to be refundable to a dealer on account of sale in course of 

export out o the territory of India or, on account of claim of 

deductions or exemptions provided under this Act, the dealer may 

make an application in such form to the assessing authority for 

refund in such manner and in such form as may be prescribed. 

Explanation:- 

For the purpose of this sub-section, the expression “EXPORT OUT 

OF THE TERRITORY OF INDIA” shall have the meaning assigned to 

it under the provisions of sub-section (1) of  Section 5 of the 

Central Sales Tax Act, 1956 (74 of 1956): 

Provided that the burden of proving that any scheduled goods were 

sold in the course of export out of the territory of India shall be on 

the registered dealer.” 

Related provision U/r.33(a) reads as under- 

“(3) (a) Where any dealer claims refund in return furnished for 

a tax period on account of sales in course of export out of the 

territory of the India or on account of deductions or exemptions 

provided under the Act and these Rules, he shall make an 

application in Form E37 to the assessing authority of the Circle or 

Range, as the case may be, within thirty days from the date of 

furnishing such return. Provided that an application for refund 

made after thirty days may be admitted, if the assessing authority 

is satisfied that the dealer has sufficient cause for not making the 

application within the said period.” 

A harmonious reading of all the provisions above creates no doubts 

in mind that, the buying dealer is required to reflect the purchase 
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figure in column 10/11 of the return in From E-3  and the selling 

dealer is to indicate such sale against Form E-16 in column 23 of 

his return in format E-3. Form-16 enables the exporter of the 

manufacturer of goods to get exemption in tax on purchase of raw-

materials. Keeping the provisions in mind, when we delve into the 

case in hand, here the peculiarity is, the buyer and seller, both are 

the same and one. The instant dealer receives raw materials from 

its own captive mines. The assessing authority held that the 

assessee is not permitted to circumvent the procedure laid down in 

Act and Rules framed there-under to suit his own benefit 

confirmed by ld. FAA. Learned Addl. Standing Counsel for the 

Revenue argued that, the dealer cannot adopt a method of 

calculation of its own which is alien to the provisions under the 

Act. The dealer is always required to pay the tax at the entry point 

and then pray for refund as per law accrued on the sale point. 

  Well settled principle is, when statute requires to do certain 

thing in certain way, the thing must be done in that way or not at 

all. Other modes of performance are forbidden. Provision under the 

Act says, the dealer is to reflect the fact of purchases against 

declaration form E-16 in the return and then, he can ask for 

deduction as per the column under Part „B‟ of the format 3. 

Provision u/s.35(4) of the OET Act and Rule 30(3) of the OET Rules 

also say how the refund is to be claimed i.e. only when it is 

preceded by payment of tax. Because the format is not exhaustive 

to cover all contingencies as one of which is the present one, the 

statutory mandate cannot be overruled. The dealer should have 

paid the tax and made a claim for refund of tax under the form E-

37 or stating the difficulty for the ambiguous return form but in no 

case the dealer can adopt a method which is alien to the statute 

book. When we look into the case in hand, it is found that, the 

exemption in tax against the export sale relating to the purchase of 
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raw materials for manufacturing of those goods is always available 

to the dealer. The whole exercise became academic when we looked 

into the merit of the case. When the dealer is liable to pay tax or 

not, the answer is the dealer is liable to pay tax but at the same 

time, he is entitled to avail refund.  

6.  In the instant case, it is held that the taxing authority can 

ask the appellant for deposit of the tax first then, to allow refund as 

per provisions of the Statute. 

7.  The LAO should be directed to re-examine as to whether 

penalty as contemplated in Section-10(2) of the Act  is leviable on the 

appellant based on any of the reasons mentioned in Section.10(1) of 

the Act. 

  Accordingly, it is ordered. 

  The appeal filed by the dealer-appellant is allowed in part. 

The impugned order is set-aside with a direction to the LAO for re-

assessment of the case in the light of above observations of the 

Tribunal, after giving the dealer-appellant a reasonable opportunity of 

being heard. The said re-assessment should be completed within 

three months from the date of receipt of this order. 

  The cross objection filed by the respondent-State is disposed 

of accordingly. 

   Dictated & corrected by me. 

          Sd/-            Sd/- 

             (S. Mishra)                                             (S. Mishra) 

     Accounts Member-II                                   Accounts Member-II. 

     I agree, 
        Sd/- 

             (A.K. Dalbehera) 
                                                                                      1st Judicial Member. 

 

 


