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ORDER 

 
This appeal is directed against the order of the 

learned First Appellate Authority/Addl. Commissioner of Sales 

Tax (Appeal), Bhubaneswar (in short, FAA/ACST) in First 

Appeal No. AA (ET) 108111811000006 dtd.20.07.2018 in 

confirming the assessment order passed by the learned 

Assessing Authority (ET)/DCST, Jatni Circle, Jatni (in short, 

AA/DCST) for the assessment period from 01.07.2015 to 

31.12.2015 u/s. 10 of the Odisha Entry Tax Act, 1999 (in short, 

OET Act). 

2.  The facts of this case can be briefly stated thus : 

The dealer in the instant case, is a partnership firm 

engaged in trading of iron angles, iron shapes, iron sections, 
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iron channels, iron bars, iron rods, iron MS round, iron flats, 

asbestos, cement, marble, mosaic chips for sale on wholesale-

cum-retail basis inside the State of Odisha. The returns filed 

by the dealer firm pertaining to the tax period 01.07.2015 to 

31.12.2015 were accepted by the learned Assessing Officer as 

self-assessed u/s.9 of the OET Act. But consequent upon receipt 

of a fraud case report No.07/2017-18 dtd.31.05.2017 from the 

STO, Investigation Unit, Puri, the learned AO, prima facie had 

reason to believe that certain turnover of the dealer has 

escaped in the self-assessment made u/s.9 of the OET Act. 

Therefore, initiated re-assessment proceeding u/s.10 of the 

OET Act by issuing notice in Form E-32 to the dealer. 

Responding the notice, the dealer appeared and the learned AO 

completed the re-assessment proceeding raising above tax and 

penalty u/s.10 of the OET Act basing on the materials available 

in the fraud case report. The STO, Investigation Unit, Puri 

based on the findings of the Central Excise Department, 

conducted an enquiry into the business premises of the dealer 

regarding incriminating materials seized from M/s. Ambika 

Iron and Steel, Beldihi, Rourkela, wherein it has been alleged 

that, the instant dealer firm has made unaccounted purchase 

of 98.38 MT of iron and steel goods, which have been disclosed 

to have sold by M/s. Ambika Iron and Steel of Rourkela. On 

verification, the learned STO, Investigation Unit, Puri found 

that, no such entry of purchases effected from M/s. Ambika 

Iron and Steel, Beldihi, Rourkela in the purchase register and 

reported purchase suppression to the extent of Rs.44,27,100/-. 

The dealer denied such purchases on that date as the same has 

not find place in the books of account. However, as regard 

transaction detected by the Central Excise Department in the 
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seized documents on sale of 75.920 MT of iron and steel goods 

in four occasions on different dates, the dealer-firm contended 

before the learned AO that, no such transaction effected from 

M/s. Ambika Iron and Steel, Rourkela. In this connection, the 

learned AO observed that, the dealer’s most of the transactions 

are in cash and occasionally in cheque against the sale. The 

transactions through instrument are executed by the dealer in 

their cash credit account and duly maintained in their regular 

cash book. Though the dealer has effected all purchases 

through instrument but at the same time the dealer has 

confessed that almost all the sale transactions have been 

effected through cash and occasionally through cheque which 

indicates that, the dealer used to make cash sale and deposit 

the amount in the bank when purchases are to be made 

through instrument, otherwise the dealer at his liberty to 

utilise his cash for any other purchases intended not to be 

recorded in the books of account. So, the learned AO came to 

conclusion that, by making deliberate cash transaction, the 

dealer has destroyed all the evidences of parallel transaction 

being made as agreed clandestine business. Thus, the 

unaccounted purchase of 75.920 MT @Rs.45,000/- per MT of 

iron and steel goods valued Rs.34,16,400/- found to be 

established by the learned AO and completed the re-

assessment vide order dtd.30.11.2017 wherein tax and penalty 

were imposed. Tax and penalty added together stands at 

Rs.1,02,492/- which the dealer was required to pay at the time 

of assessment. 

3.  Being aggrieved with the order of assessment, the 

dealer preferred first appeal before the learned FAA/Addl.CST 

(Appeal), Bhubaneswar, who in turn, rejected the appeal 
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preferred by the dealer and confirmed the order of assessment. 

Resultantly, the tax demand raised by the learned STO 

remained unaltered. 

4.  Being further aggrieved with the order of the 

learned FAA, the dealer-appellant knocked the door of this 

Tribunal by way of filing second appeal with the contention 

that, the order passed by the learned FAA is quite unjust and 

improper and needs to be set-aside. 

5.  Cross objection has been filed by the State-

respondent in this case. 

6.  The learned Advocate appearing on behalf of the 

dealer has challenged the order passed by the learned FAA. He 

has vehemently argued that, the order of the learned FAA is 

quite improper and prejudice to the very principle of natural 

justice. The assessment under both the Acts are based upon a 

fraud case report No.7/2017-18/dtd.31.03.2017 of STO, 

Investigation Unit, Puri, are wrong, illegal and not in 

accordance with the facts and circumstances of the case. An 

incomplete and faulty report has been utilised illegally by the 

learned AO in the escaped assessment proceedings under both 

the Acts. The learned FAA confirmed the assessment in a 

routined way without following settled position of law. This is a 

case based on third party seized documents procured and 

reported by the Central Excise Department, which needs 

confrontation with third party concerned with relevant books of 

account/documents, which has not been allowed both by the 

learned AO and FAA. The impugned orders are without full 

proved evidence and full-fledged enquiry at third party’s end. 

Therefore, not sustainable, being not based on legal footings. 

The impugned orders are contrary to the circular issued by the 
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learned CST, Odisha vide No.10575/CT dtd.05.07.2016 and 

settled position of law decided by different High Courts and 

Apex Court. There is clear cut violation of principles of natural 

justice for which assessment under both the Acts are not 

sustainable, liable to be annulled in the interest of justice. The 

learned Advocate for the dealer has prayed to allow the appeal 

filed by the dealer and to set-aside the order of the learned 

FAA. 

7.  On the other hand, during the course of hearing, 

learned Addl. Standing Counsel, Mr. Pradhan for the State 

argued that, the grounds raised in the appeal petition are 

misconceived and liable to be dismissed in toto. The order of 

the learned FAA appears to be just and proper. There is no 

reasonable merit in the second appeal filed by the dealer, 

which is not sustainable in the eyes of law. When the evasive 

transaction made by the selling dealer have been proved by the 

Central Excise Department from the incriminating materials 

seized from the selling dealer meticulously indicating all 

details, it is unreasonable to believe the statement of the 

dealer that, the said purchases were not effected by him during 

the above period. Hence, the learned AO as well as FAA are 

justified in demanding tax on the suppressed turnover. The 

dealer-appellant is found to have suppressed its purchases and 

sales with a mala-fide intention to affect its tax liability. No 

natural justice has been violated in the instant case. The order 

of the learned FAA is crystal clear with respect to other points 

raised by the dealer. He has dealt each and every item, which 

is self-explanatory and requires no further interference. So, he 

has prayed to dismiss the appeal filed by the dealer and to 

confirm the order of the learned FAA. 
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8.  Heard the learned Advocate, Mr. B.N. Joshi 

appearing on behalf of the dealer and learned Addl. Standing 

Counsel, Mr. Pradhan on behalf of the State. Gone through the 

grounds of appal, the impugned orders of appeal and 

assessment and arguments of both the sides at the time of 

hearing. In view of the facts and circumstances of the case and 

after analysing the points raised in this appeal, I am of the 

considered opinion that, the points raised by the learned 

Advocate for the dealer is quite satisfactory and this is a fit 

case where the matter should be remanded back to the learned 

Assessing Officer to re-compute the tax liability of the dealer. 

Accordingly, it is ordered. 

9.  The appeal filed by the dealer is allowed on 

contest. The order of the learned FAA is hereby set-aside. The 

matter is remanded back to the learned Assessing Officer and 

he is directed to re-compute the tax liability of the dealer after 

giving the dealer a reasonable opportunity of being heard 

within a period of three months from the date of receipt of this 

order. The cross objection filed by the State-respondent is 

disposed of accordingly. 

Dictated and Corrected by me, 

 

    Sd/-          Sd/- 

   (S. Mishra)      (S. Mishra) 

    2nd Judicial Member                 2nd Judicial Member 

 


