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BEFORE THE FULL BENCH: ODISHA SALES TAX TRIBUNAL:CUTTACK 

   S.A.No.225/2008-09 

 

(Arising out of the order of the learned ACST, Puri Range, Bhubaneswar 

in First Appeal Case No. AA.341/BHI/06-07, 
 disposed of on 31.01.2008) 

 
Present:   Shri Sashikanta Mishra    Shri Subrat Mohanty      Shri P.C. Pathy 

          Chairman          Judicial Member-II             Accounts Member-I 

 
State of Odisha, represented by the  

Commissioner of Sales Tax, Odisha, Cuttack.  ... Appellant. 
 

-Versus- 

M/s. Godrej Appliance Ltd., 
Rasulgarh, Bhubaneswar.     … Respondent. 
      
For the Appellant:   :    Shri S.K. Pradhan,Addl.S.C. (C.T.) 

For the Respondent:   :    Shri T. Sethy, Advocate. 

------------------------------------------------------------------------------------------ 
Date of Hearing: 06.06.2018           *****         Date of Order: 11.06 .2018 

------------------------------------------------------------------------------------------ 

O R D E R 

 
    The Revenue challenges order dated 

31.01.2008 passed by the learned First Appellate Authority/ 

Assistant Commissioner of Sales Tax, Puri Range, Bhubaneswar 

(in short, „the ld. FAA/ACST‟) in First Appeal case No. 

AA.341/BHI/06-07, in reducing demand of Rs.17,52,830.00 

raised by the learned Taxing Authority/Sales Tax Officer, 

Bhubaneswar-I Circle, Bhubaneswar (in short, „the ld. TA/STO‟) 

under section 12(4) of the Odisha Sales Tax Act, 1947 (in short, 

„the OST Act‟) for the year 2003-04 vide order of assessment dated 

28.12.2006, to Rs.3,302.00. 

2.    The brief facts of the case are that the dealer-

respondent is a limited company having its Head-office at 

Mumbai. It is engaged in trading of Washing machine, Air-

condition and Spare parts. It receives stock from Head-office at 
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Mumbai and Mohali on the strength of declaration Form „F‟. In 

course of hearing for the period in question the ld. STO confronted 

the contents of a fraud case report bearing sl. No.16 dated 

31.07.2003 in detail where in the Inspector of Sales Tax, 

Bhubaneswar-I Circle, Bhubaneswar has alleged that the dealer 

company has not paid tax on sale of refrigerator and washing 

machine which was rolling down as closing balance of the year 

2003-04 in the accounts of the instant company but has handed 

over 892 nos. of refrigerators and 255 nos. of washing machines to 

M/s. Godrej and Boyce Manufacturing Company Ltd. which is 

located at Satyanagar, Bhubaneswar having separate registration 

certificate under Bhubaneswar-II Circle and filing returns in 

Bhubaneswar-II Circle. Even though the instant dealer had 

received the stock on the strength of declaration form „F‟ has 

handed over the entire stock to other company without raising any 

sale bill, thereby, collected no tax and kept no records of it. At the 

stage of hearing the Branch Accountant of the limited company 

admitted the fact and stated that the stock has been handed over 

to other company as per the decision of the Head-office.  The ld. 

Sales Tax Officer has held that the dealer company has not 

maintained correct books of accounts as it has failed to produce 

sale bill/memos for 892 nos. of refrigerators and 255 nos. of 

washing machines which were shown in the closing stock of the 

previous assessment year 2002-03 and accordingly completed the 

assessment to the best of his judgment treating the transactions 

as suppression of sales and on such score, estimated the sale 

price of refrigerator at Rs.12,000.00 per piece and Rs.10,000.00 

per piece of washing machine as per the prevailing market price of 

the goods during the period under assessment in the absence of 

any documentary evidence and enhanced the turnover returned 
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by the dealer by Rs.1,32,54,000.00 which resulted in additional 

demand of Rs.17,52,830.00 towards tax and surcharge.  

   Being aggrieved with the order of assessment the 

instant dealer preferred first appeal on the grounds that the 

assessment order is bad in law, arbitrary and liable to be quashed 

for the appellant company transferred 892 nos. of refrigerators 

and 255 nos. of washing machines valued Rs.84,98,000.00 to 

M/s. Godrej & Boyce mfg. Co. ltd. on the strength of scheme of 

demerger between M/s. Godrej Appliances Ltd. and M/s. Godrej & 

Boyce mfg. Co. ltd. which was duly approved by the Hon‟ble 

Bombay High Court and the fact of demerger was duly intimated 

to the Sales Tax Officer, Bhubaneswar-I Circle on 31.03.2003 and 

also to the Inspector of Sales Tax who visited the place of business 

of the instant dealer on 09.07.2003. It was contended that neither 

the Sales Tax Officer nor the Visiting Inspector of sales tax 

considered the fact but adopted an imaginary sale figure of 

Rs.1,32,54,000.00. 

   The ld. ACST on careful consideration of the 

assessment order, grounds of appeal, books of accounts, trading 

account and statement of stock received and sold by M/s. Godrej 

& Boyce Mfg. Co. Ltd. and the Xerox copies of the order of the 

Hon‟ble High Court of Bombay on 27.02.2003 produced in course 

of hearing of the appeal, has come to the following findings:- 

   “In this respect the ld. Advocate submitted the copy 

of trading account and statement of stock received and sold by 

M/s. Godrej & Boyce mfg. Co. ltd. On perusal of such account and 

statement it is revealed that M/s. Godrej & Boyce mfg. Co. ltd. has 

accounted for the stocks received from M/s. Godrej Appliances 

Ltd. in pursuance to the scheme of demerger and order of Hon‟ble 

High Court of Bombay. And paid due tax on sale of above such 
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transferred goods. In view of such evidence the transfer of stock by 

the appellant to M/s. Godrej & Boyce mfg. Co. ltd. cannot be 

treated as suppression of sale. Therefore, the observation of the ld. 

STO in this respect is not sustainable”. Accordingly the demand 

was reduced from Rs.17,52,830.00 to Rs.3,302.00. 

3.   Being aggrieved with the order of the ld. ACST the 

State has preferred second appeal before this Tribunal:- 

(a) The appellant company received refrigerator and washing 

machines from Head-office at Mumbai and Mohali 

submitting „F‟ declaration forms. 

(b) The appellant handed over the stock of refrigerator and 

washing machines to one M/s. Godrej & Boyce Mfg. Co. Ltd., 

located in the same station without raising sale bill or 

collecting taxes nor keeping any record of it in the name of 

demerger of companies one with the other. 

(c) Merger is to combine two or more companies together where 

as demerger is to sell a part or a division to other for various 

reasons that a company may confront with. 

(d) The interference of the Hon‟ble Court in order to secure the 

interests of creditors share holders whether public or 

private. 

(e) No new joint company has been created nor the existent 

ones have been eliminated both run their own business as 

usual what is new is that nothing is coming to the surface 

except the understanding or agreement they might have 

made for recovering the value of the assets handed over. 

(f) It is a sale made to M/s. Godrej & Boyce Mfg. Co. Ltd. 

through demerging which is nothing but a part sale rather 

than go for winding the firm inviting total loss to company. 
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4.   The dealer-respondent has filed cross objection as 

follows:- 

(i) As regards the relief allowed by the ld. FAA to the 

respondent in the instant case is within the frame work of 

law and is just and legal. 

(ii) The ld. FAA has applied his mind and has passed a very 

judicious Order with regards to the relief allowed and the 

order of the ld. FAA shall be upheld to the extent of relief 

granted. 

5.   At the time of hearing Shri S. K. Pradhan, the ld. 

Addl. Standing Counsel (C.T.) appearing on behalf of the State 

reiterated the grounds already filed earlier but he failed to furnish 

LCR and any valid documentary evidences to counter the findings 

of the ld. FAA. 

6.   On the contrary, Shri T. Sethy, the ld. Advocate on 

behalf of the dealer-respondent contended the matter as per the 

contentions taken in the cross objections filed earlier and 

preferred to file a written submission in the matter which was 

permitted. As per the written submission the ld. Advocate has 

brought to the notice of the Bench that the ld. FAA had examined 

the documents, information and explanations in details against 

the grounds of demand and on being satisfied with the submission 

had given the instant dealer relief. As the order of the ld. FAA is a 

speaking order, the relief allowed by the ld. FAA is to be upheld as 

it is well within the frame work of law. 

7.   Considered the rival contentions. Gone through the 

grounds of appeal, impugned orders of assessment and appeal, 

cross objections and written submissions filed by the ld. Advocate 

on behalf of the dealer-respondent. The main point for 

adjudication before this Bench is whether the appeal order passed 
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by the ld. ACST holding the stock transfer made in pursuance to 

the scheme of demerger by virtue of the order of the Hon‟ble High 

Court of Bombay is justified or not? 

   It is pertinent to make a mention here that the ld. 

ACST has examined the factual aspects in this case in terms of 

scheme of demerger. The ld. ACST has recorded valid reasons in 

support of his findings. The Revenue has not been able to show as 

to how such findings of the ld. ACST are wrong, incorrect or 

perverse. As discussed in appeal order the goods in dispute has 

suffered tax. No credible material evidence could be adduced 

before the Bench by the Revenue running counter to that of the 

observation made by the ld. ACST rendering the activities carried 

on to be suppression of sales. In view of this we do not find any 

reason to interfere with the impugned order as the same does not 

suffer from any infirmity. 

8.   In the result, the appeal filed by the Revenue is 

dismissed being devoid of merit and proper evidence countering 

the findings of the ld. ACST. The order of the ld. ACST is 

confirmed. The cross objection is accordingly disposed of. 

Dictated and Corrected by me. 

 

   Sd/-   Sd/-  

     (P.C. Pathy)                   (P.C. Pathy) 

   Accounts Member-I         Accounts Member-I 
                   I agree,  

 Sd/- 

           (Shri Sashikanta Mishra)

                Chairman 
            I agree, 

                        Sd/- 

   (Subrat Mohanty) 

                 Judicial Member-II 

 


