
BEFORE THE DIVISION BENCH: ODISHA SALES TAX TRIBUNAL:CUTTACK 

   S.A.No.120/2013-14 

(Arising out of the order of the learned DCST, Jajpur Range,  
Jajpur Road in First Appeal Case No. AA-186 KJ 2008-2009, 

 disposed of on 26.07.2013.) 

 
 

Present:       Shri Subrat Mohanty      Shri P.C. Pathy 
               Judicial Member-II  Accounts Member-I 

 

State of Odisha, represented by the  
Commissioner of Sales Tax, 
Odisha, Cuttack.     ...       Appellant. 

-Versus- 
M/s. Santosh Kumar Lenka, 

Dhobadiha, Keonjhar. KJ-1107.        …       Respondent. 
      
For the Appellant:  : Mr. S. K. Pradhan, Addl. S.C. (C.T.) 

For the Respondent:  : Mr. S. K. Varma, Advocate. 
------------------------------------------------------------------------------------ 

Date of Hearing: 11.05.2018       ***   Date of Order:14.05.2018 
------------------------------------------------------------------------------------ 

ORDER 

      This second appeal has been filed 

by the State under section 23(3) of the Odisha Sales Tax Act, 1947, 

(in short, „the OST Act‟) against the order of the learned Deputy 

Commissioner of Sales Tax/First Appellate Authority, Jajpur 

Range, Jajpur Road (in short, „the Ld. DCST/FAA‟) in first appeal 

case no. AA-186 KJ 2008-2009 passed on 26.07.2013 reducing 

the demand of Rs.1,39,285.00 raised by the learned Sales Tax 

Officer/ Assessing Authority, Keonjhar Circle, Keonjhar (in short, 

„the Ld. STO/AA‟) in his order passed on 29.03.2007 under section 

12(4) of the OST Act, 1947 for the year 2003-04 to Rs. 72,181.00 

which is under challenge. 

2.      The brief facts of this case are 

that the dealer is a works contractor and during the relevant 

period it had undertaken the repairing works of buildings and 

roads under the Executive Engineer, Keonjhar (R & B) Division, 
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Keonjhar and gross receipt amounts to Rs.15,13,897.00. 

Considering the fraud case report no.22 dated 31.03.2005 

submitted by the Inspector of Sales Tax, Keonjhar Circle, 

Keonjhar, the Ld. STO observing the points like non-payment of 

tax either through TDS by the contractee or through challan and 

as the dealer had not maintained detail accounts of labour 

engaged and other expenses as per provision of OST Act and in 

absence of proper evidence towards first point tax paid goods  used 

in the works contract reasonably following  the guidelines of the 

Works Department Circular No. FA-II-33/86-10273/W., dated 

07.04.1986 which is communicated by the Commissioner of 

Commercial Taxes, Cuttack vide circular No.16715/CT., dated 

30.07.1999 considering the nature  of jobs undertaken  by the 

dealer-contractor allowed 30% towards labour charges and 2% 

towards service charges of the gross receipt. The Ld. STO has 

enhanced 50% of the gross receipt of Rs.15,13,897.00 on account 

of fraud case report submitted by the IST. Accordingly the Ld. STO 

has completed assessment which resulted in demand of tax and 

interest to the tune of Rs.1,39,285.00. 

3.      Being aggrieved, the dealer 

preferred first appeal basically contending that the work in 

question is purely labour oriented and qualify for 80% of the gross 

receipt towards labour and service charges. It was also contended 

that the Ld. STO has unreasonably enhanced the gross receipt by 

50% and has allowed 32% of the gross receipt towards labour and 

service charges and has charged interest which ought to be 

waived. 

4.      The Ld. DCST carefully 

considering the contentions taken by the Ld. Advocate on behalf of 

the dealer-appellant has deleted 50% enhancement over and above 

the actual receipt made by the Ld. STO as unreasonable being 

without any nexus. The Ld. DCST also going through the 
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statement submitted by the IST and also by the instant dealer 

came to the finding that the works executed by the appellant are 

mainly repairing in nature. The Executive Engineer (R & B) 

Division, Keonjhar has also supplied materials worth Rs.12,400.00 

on cost recovery basis which has also not been taken into 

consideration by the Ld. STO. The Ld. DCST has made the 

following observation in the appeal order:- 

 “Although the works are of repairing in nature, 80% of gross 

receipts as labour and service charges as argued by the Ld. 

Advocate is not admissible in absence of proper accounts of labour 

component. However, as the works are of repairing in nature, this 

forum is in agreement to allow 45% of the gross receipt of the 

dealer towards labour and service charges in order to meet the end 

of natural justice”. Accordingly, the Ld. DCST allowed the appeal 

in part and the demand was reduced to Rs.72,181.00. 

5.      Being aggrieved, the State has 

filed appeal with the grounds that in the instant case, for repairing 

of building as well as road work deduction has been allowed @45% 

of the gross receipt towards labour and service charges. As per 

provision contained in 4B of the OST (Amendment) Rules, for 

building work labour and service component stands at 35% and 

for road work at 45%. 

6.      Mr. S. K. Pradhan, Ld. Addl. 

Standing Counsel (C.T.) appearing for the Revenue has mainly 

contended that in absence of proper books of accounts, the 

authorities below should have resorted to rule 4B of the OST Rules 

in allowing deduction of labour and service charges to the instant 

dealer-respondent.  

7.      Mr. Sunil Kumar Varma, the Ld. 

Advocate appearing for the dealer-respondent contended that the 

work being purely labour intensive allowance of labour and service 

charges by the Ld. DCST is reasonable and does not warrant any 

interference. He has argued that the work executed by the dealer-
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contractor is not building work or road work but repairing of 

buildings and roads. However, the dealer-respondent had not filed 

cross objection. 

8.      A reading of the impugned order 

as well as the order of Ld. STO reveals that the dealer could not 

adduce cogent evidence as regards payment made by it towards 

labour and service charges. In other word, this is a case where 

proper books of accounts were not maintained by the dealer. It is 

precisely to meet such exigencies that rule 4B was inserted to the 

OST Rules by way of amendment w.e.f. 06.02.2010. Of course, 

such rule was not in existence at the time of passing of the 

assessment order on 29.03.2007, but the impugned order was 

passed on 26.07.2013 by which time, the rule had already come 

into existence. It is, therefore, surprising that the Ld. DCST didn‟t 

take recourse to the said rules despite absence of proper books of 

accounts. We, therefore found considerable force in the contention 

raised by the State and thus, hold that the impugned order 

warrants interference inasmuch as even though the ld. DCST has 

allowed 45% towards labour and service charges of the gross 

receipt he has not categorically stated separately the amount 

received by the instant dealer towards repairing of building work 

and repairing of road work. There is no dispute that the works in 

question are repairing of buildings and repairing of roads which 

are nothing but building works and road works. As per rule 4B, 

the percentage of deductions towards labour and service charges 

for building work is 35 % and for road work it is 45%, which is 

accepted for the present case. At the time of hearing neither the 

appellant-State nor the dealer-respondent could make available 

any agreement on works executed or any statement or any 

evidence showing the payment received on account of repairing of 

buildings and road works separately. 

9.      In the final analysis, the appeal 

succeeds and is, therefore, allowed. The impugned order is set 
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aside. The T.T.O. and tax liability of the dealer for the relevant 

period shall be determined after ascertaining the payment received 

on account of repairing of buildings and repairing of road works 

separately. Deduction towards labour and service charges are to 

be allowed to the extent discussed above. The matter is remitted 

back to the Ld. STO to re-compute the tax liability and accordingly 

to issue revised order within a period of four months from the date 

of receipt of this order. 

 

Dictated & corrected by me, 

 

 Sd/-  Sd/- 
    (P. C. Pathy)                 (P. C. Pathy) 

      Accounts Member-I           Accounts Member-I 
       I agree, 
 

            Sd/- 
              (Subrat Mohanty) 
                                                                                   Judicial Member-II 

 


