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O R D E R 

 

   Instant appeal under Section 23(3) of the Odisha Sales Tax Act, 1947 

(in short, ‘the Act’) is pressed into service by the dealer assessee questioning the 

legality and judicial propriety of the impugned order dated 30.04.2002 

promulgated in Appeal Case No. AA. 120 (SAII) of 2001-02 by the learned Assistant 

Commissioner of Sales Tax, Sambalpur Range, Sambalpur (in short, ‘FAA’), who 

rejected the appeal summarily and confirmed the order of assessment passed 

under Section 12(4) of the Act by the learned Sales Tax Officer, Sambalpur II Circle, 
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Bargarh ( in short, ‘AA’) for the impugned period 2000-01 on the grounds inter alia 

that it is palpably wrong, arbitrary and thus, liable to be interfered with.   

2.   The dealer assessee is a manufacturer of out still liquor and for that 

purpose, it carries on distillation of mohua flower and sells the liquor through a net 

work of shops located at different places in the District of Bargarh. As is made to 

understand, for the relevant period, a notice under Section 12(2) of the Act was 

issued and served on the dealer assessee for assessment but due to its default, the 

AA proceeded exparte and raised additional demand of ` 10,79,462.00. Being 

aggrieved of, the dealer assessee preferred appeal under Section 23(1) of the Act 

before the FAA, who directed to make payment of admitted tax of `3,46,941.00 

but when the deposit could not be made, it was summarily rejected and 

simultaneously decided the matter on merit confirming the order of assessment. 

Thus, against the impugned order dated 30.04.2002, the dealer assessee has 

approached the Tribunal assailing the summarily rejection of appeal and for 

conforming the additional demand.  

3.  Per contra, the State justified the decision of the authorities below. It 

is also contended that the FAA did not commit any serious wrong or error in 

rejecting the appeal and upholding the assessment vis-a-vis the dealer assessee 

with respect to the relevant period. Again contending that deposit as per Section 

23(1) proviso of the Act is mandatory and cannot be dispensed with and since the 

dealer assessee did not make the payment of admitted tax, there was no option 

left for the FAA except to reject the appeal summarily. According to the State, the 

FAA also does not appear to have committed any illegality in deciding the appeal 
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and its merit confirming the order of assessment and demanding additional tax of 

`10,79,462.00. Hence, in such view of the matter, in the considered view of the 

State, the appeal at the instance of the dealer assessee deserves to be dismissed in 

limine.  

4.  Before considering the merits of the case, the Tribunal is of the 

considered opinion that as a preliminary question, as to if, a decision on merit vis-

a-vis the claim of the parties whether permissible or not, when the impugned order 

dated 30.04.2002 is about rejection of appeal summarily is to be addressed. The 

FAA did consider the merits of the case while summarily rejecting the appeal which 

was confirmed by the Tribunal. Now, the question is, in the facts and circumstances 

of the case, whether, a decision on merits can be taken with respect to the appeal, 

when the impugned order of the FAA is under Rule 49 of the Odisha Sales Tax 

Rules, 1947 (in short, the Rules’) which deals with its summary rejection.  

5.  According to Rule 49 ibid, an appeal may be summarily rejected for 

any defect pointed out and also on such other grounds which shall be reduced to 

writing as per sub-Rule (2) thereof. Rule 50 read with Section 23(1) of the Act 

envisage that in case the appeal is not summarily rejected, the appellate authority 

shall proceed to hear it and pass appropriate order according to law. In the instant 

case, for non payment of admitted dues, the FAA appears to have rejected the 

appeal in terms of Rule 49 of the Rules. In such an event, whether, the FAA was 

statutorily authorised to proceed to hear and dispose of the appeal on merit? The 

learned Counsel for the dealer assessee referring to the decision of the Apex Court 

in M/s Mela Ram and Sons Vs. The Commissioner of Income Tax, Punjab reported 
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in 1956 AIR 367 (SC) contended that even a dismissal summarily made cannot 

disentitle the Tribunal from considering the merits of the appeal and for that 

matter, if the said decision of the Hon’ble Apex Court is carefully read and properly 

understood, it does not lay down a ratio that a summary rejection of appeal 

involves consideration of claims on merit. In fact, in the aforesaid case, it was 

noticed by the Hon’ble Supreme Court that the appeal was admitted and 

thereafter, on the objection of the State that it is time barred, the same was 

dismissed summarily and in that backdrop, it was held and observed that the 

assessee against whom action under the provisions of Income Tax Act was initiated 

had left with no option and remedy save and except in filing a regular appeal. 

However, in the instant case, the appeal was not admitted by the FAA and was 

rejected at the threshold for non-payment of admitted tax as is required under 

Section 23(1) proviso of the Act. In other words, keeping in view Rule 49 of the 

Rules, the Tribunal reaches at a conclusion that the FAA could not have proceeded 

to dispose of the appeal on merit and at the same time rejecting it summarily 

which does not have the sanction of law. Only if, the appeal is admitted and 

proceeded as per Rule 50 read with Section 23(1) of the Act, then only, the 

appellate authority is entitled to consider the merits of the case. As a corollary, in 

case, the admitted tax due to a dealer assessee if not paid or deposited at the time 

of admission of appeal, the appellate authority is to simply reject it summarily and 

cannot by any stretch of imagination, proceed for its disposal on merit. So, the 

decision supra of the Hon’ble Apex Court is clearly distinguishable and inapplicable 

to the present case. Having said that, the Tribunal further arrives at a logical 
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conclusion that it cannot as well consider and dispose of the appeal on merit since 

the impugned order dated  30.04.2002 passed by the FAA is essentially an order of 

rejection of appeal in terms of Rule 49 of the Rules. Hence, it does lead to a 

conclusion that the impugned order dated 30.04.2002 is required to be set aside 

with a direction to the FAA for fresh consideration on the payment of admitted tax 

by the appellant, whether, duly complied with which is statutorily mandated and 

then, finally in the event, it is satisfactorily established that such payment had been 

made, to proceed and decide the appeal on merit. The learned Counsel for the 

appellant dealer assessee contended that the estimation of price adopted by the 

AA was baseless without proving the prevailing market price, as the average sale 

price should not have been fixed at `40/- but ought to have been at `31/-. In this 

connection, a copy of an order dated 29.06.2002 passed by the FAA in another 

case i.e. Appeal Case No.AA-15-SAII of 2002-03 is produced from the side of the 

dealer assessee. Whether, the determination as to sale price adopted by the AA 

and its estimation was properly made or not can be gone into by the FAA since the 

Tribunal has already decided to set aside the impugned order dated 30.04.2002 

with a direction of remand for disposal of the appeal on merit. The Tribunal, hence, 

refrains itself from passing any comment or opinion on the merits of the case which 

shall be the subject of adjudication before the FAA.  

6.  Hence, it is ordered. 

7.  In the result, the appeal stands allowed. As a logical sequitur, the 

impugned order dated 30.04.2002 passed in Appeal Case No.AA.120 (SAII) of 

2001-02 by the FAA vis-a-vis the dealer assessee for the relevant period is hereby 
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set aside. Consequently, the FAA is directed to reconsider the admission of the 

appeal and to decide and determine, whether, the dealer assessee made the 

payment of admitted tax as has been claimed and if already deposited, then to 

proceed to dispose it off as per and in accordance with law, of course, by providing 

reasonable opportunity of hearing to the dealer assessee and to complete the 

entire exercise, as expeditiously as possible, preferably, within a period of three 

months from the date of receipt of the above order in view of the fact that the case 

is almost two decades old. 

Dictated & Corrected by me 

 

               Sd/-                          Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,         Sd/- 

        (Sri A.K. Dalbehera) 

                 1st  Judicial Member 

 

      I agree,                   Sd/- 

          (P.C. Pathy) 

               Accounts Member-I 
 


