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O R D E R 

 

 

 
 This second appeal is at the instance of unsuccessful 

dealer before both the fora below passed in an escaped assessment 

u/s.43 of the Orissa Value Added Tax Act, 2004 (hereinafter referred 

to as, the OVAT Act) for the allegation of purchase suppression and 

sale suppression detected and reported by Vigilance Wing.  

 

2. The facts giving rise to the present appeal are, the instant 

dealer is engaged in trading of scrap materials and waste paper on 

wholesale-cum-retail basis. On the basis of two nos. of investigation 
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reports such as, one submitted by STO, Vigilance Wing, Cuttack 

Division, Cuttack and another submitted by A.S.T.O., Cuttack II 

Circle, Cuttack, the dealer was assessed u/s.43 of the OVAT Act for 

the tax period 20.04.2007 TO 31.03.2008. The Vigilance Wing on visit 

to the dealer‟s place on 14.11.2007 seized 10 nos. of handwritten slips 

and 3 nos. of Oxford exercise books containing 16, 49 and 71 written 

pages respectively containing therein alleged clandestine business 

activities. On examination those documents with reference to books of 

account of the dealer, the STO, Vigilance Wing, Cuttack Division, 

Cuttack had suggested escaped assessment for sale suppression to 

the tune of Rs.11,76,60,190.00. On the other hand, A.S.T.O., Cuttack 

II Circle, Cuttack also after verification of books of account of the 

dealer with reference to the return filed by him found the dealer has 

not paid due tax on purchase amount to the tune of 

Rs.1,67,14,220.00 effected from unregistered dealer which were 

dispatched to his consignment agent of outside State for sale. He 

suggested the purchases are exigible to VAT u/s.12 of the OVAT Act. 

On the basis of aforesaid two reports, learned assessing authority 

discarded the theory advanced by the dealer that, the statement of the 

dealer before the vigilance officials are concocted, the dealer was a low 

educated and in absent mind under high B.P. he had admitted the 

fact of sale before vigilance officials by mistakenly, the figures entered 

in the seized Oxford exercise books are nothing but rough calculation 

of the firm M/s. Jayadev Traders. He has discarded the explanation of 

the dealer regarding purchase suppression that, the dealer had duly 

consigned the goods to outside agents against declaration form „F‟. So, 

the said transfer to outside State is not covered u/s.12 of the OVAT 

Act. In the result, the assessing authority determined the sale 

suppression and purchase suppression as above to the tune of 

Rs.11,76,60,190.00 and Rs.1,67,14,220.00 respectively. The GTO was 

determined at Rs.14,39,58,029.36allowing deduction towards 

collected VAT, the TTO was also determined at Rs.14,35,89,431.00, it 
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was taxed accordingly @ 4%, ITC available to the dealer calculated to 

Rs.47,375.00 was adjusted, the tax due from the dealer was 

calculated to Rs.56,96,202.24. It is found that, in the self assessment 

u/s.39(2) of the OVAT Act the dealer had also paid tax of 

Rs.3,12,387.00 and also paid tax at check-gate for Rs.7,872.00. 

Ultimately, the balance tax due payable by the dealer was determined 

after adjustment of all the deposits mentioned above and found to be 

paid Rs.53,75,943.24 payable by the dealer. Above it, penalty 

u/s.43(2) of the OVAT Act to the tune of Rs.1,07,51,886.48 was 

levied, both tax and penalty together calculated at Rs.1,61,27,830.00 

and raised against the dealer.  

 
3. Being aggrieved, the dealer knocked the door of the first 

appellate authority. Before the first appellate authority, the dealer 

took the same plea that, the statements of the dealer are not 

admissible, the seized documents were not signed by the seizing 

officer, the documents are concocted, the dealer was not in sound 

state of mind, so his statement or admission before the Vigilance team 

is not acceptable. Learned first appellate authority, in consideration of 

the pleas of the dealer before him, remanded the matter back to the 

assessing authority for fresh assessment with a direction to give 

reasonable opportunity to the appellant to give explanations.  

 When failed to establish his case before the both fora 

below, the dealer preferred this appeal. 

 
4. Contentions:- 

 The appellant-dealer has contended that, the first 

appellate authority has not considered the grounds raised before him 

as per law. The initiation of proceeding u/s.43 of the OVAT Act is not 

maintainable. The imposition of tax on application of Sec.12 of the 

OVAT Act is wrong, the seized documents were properly not 

confronted to the dealer in the assessment, the seized documents are 
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not genuine, the statement of the dealer are not the volunteer 

statement of the dealer, the period of assessment taken under 

consideration is vague, so the assessment should be annulled.  

 

5. The Revenue raised Cross Objection contending, inter 

alia, therein pleaded for impugned order as lawful and correct suffers 

from no illegality or irregularity.  

 
6. From the rival contentions in this appeal, it is to be seen 

that,  

(i) whether the first appellate authority has committed 

wrong in remanding the matter back to the assessing 

authority instead he should have annulled the entire 

assessment proceeding as claimed by the dealer; and 

(ii) what order ? 

 
7. Findings:- 

 At the outset, it is pertinent to mention here that, the 

order portion of the impugned order is reads as follows:- 

 “As a result the appeal is set aside” 

 
 The order as above gives no meaning and is quite 

ambiguous. However, on reading of the entire order, it is found that, 

the first appellate authority has remanded the matter back to the 

assessing authority. Both side failed to appreciate the present stage of 

remand assessment.  

 In the case in hand, the Vigilance Team through two 

different reports brought two different allegations against the dealer, 

one is, sale suppression on the basis of documents seized during the 

surprise visit of the dealer‟s unit and other one is, purchase 

suppression attracted for levy of tax u/s.12 of the OVAT Act. The 

dealer‟s main contention is, his statement purported to have recorded 

by the vigilance team is a manufactured document. The vigilance 
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team only took his signature on blank letter head and in a later period 

he filled the same. The dealer was suffering from high Blood Pressure 

and because he is not a qualified person, he just put the signature in 

the letter heads which are later utilized against him by the Vigilance 

Wing. To that effect, the dealer had sworn affidavit and filed before the 

fora below. It is also contended by the dealer that, the seizure list and 

seized documents does not contain the signature of the seizing officer. 

So, these documents lose evidentiary value for any purpose.  

 
8. Learned Counsel for the dealer when strenuously argued 

that, basing the statements of the dealer which is a manufactured 

documents and the seizure list which is not admissible in law, the 

alleged suppressions is unfounded. In support of his contention, he 

placed reliance in the matter of ACTO Vrs. Jain Silver Refinery 

(1999) 116 STC 168 (Raj.) and Ranjit Singh Jain Vrs. Asst. 

Commissioner of Commercial Taxes, Calcutta, North Circle and 

Others (1991) 81 STC 406 (WBTT). Much stress is given on the 

authorities in M/s. K.J. Ispat Ltd. v. Commissioner of Commercial 

Tax, Orissa (2012) 55 VST 228 (Ori.), whereby it has been held that- 

 “Law is well settled that no demand can be raised in an 

assessment on suspicion and conjecture. Therefore, 

before utilizing the said slip against the petitioner, the 

Assessing Officer has to prove that through the said 

noting in the slip, the petitioner has sold material worth 

of Rs.12,15,922/- which was not disclosed in the books of 

account”. Further at para 36, it was held that, “since the 

slip was recovered from the petitioner-assessee‟s 

premises, the initial burden is on the assessee to explain 

the slip and prove that the said slip does not relate to any 

purchase or sale transaction of the dealer petitioner. 

However, where the dealer disowns the slip, unless it is 

established by the revenue that noting made in the slip 
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relates to unaccounted business transaction of dealer no 

adverse inference can be drawn”. 

 

 Per contra, learned Standing Counsel, Mr. Agarwal 

vehemently  argued that, the dealer cannot be left scot-free on such 

hyper technical grounds, such as, the seized documents does not bear 

the signature of the seizing officer or the statement does not carry the 

signature of the officer in whose presence it was given. The strict proof 

as necessary in case of criminal charge is not applicable to the 

taxation matter. On the other hand, he also argued that, once 

incriminating materials were recovered from the dealer‟s premises, the 

initial burden is on the dealer to discharge how these slips were found 

in his premises and what those slips speak of.  

 

9. Carefully gone through the impugned order, the first 

appellate authority has remanded the matter with certain 

observations. The first appellate authority has observed that, the 

assessing authority should not rely on the statement recorded by the 

STO, Vigilance, however, since the seizure list has been find by the 

officer seizing the documents and the person from whom seizure was 

made, this should form the basis of verification and assessment. The 

STO is directed to cross verify each entry of the seized documents 

with the books of account of the dealer and determined the actual 

suppression of purchase/sale, if any and complete the assessment 

accordingly.  

 

10. From the above findings, we do not find any illegality in 

the order. The dealer‟s contention regarding the admissibility of 

statement been answered in affirmative by the first appellate authority 

though in a different manner. The first appellate authority has held 

that, the statement cannot form the basis of any findings regarding 

suppression. However, it has clarified that, each seized documents 

should be confronted with the dealer. So, it is believed that, the dealer 
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should avail the opportunity to rebut the presumption by adducing 

evidence for even cross examining the necessary persons, if found, 

required before the assessing authority in the remand assessment. 

From above, it is held that, the remand order hardly found 

interceptable in the facts and circumstances discussed above.  

 

11. The appeal is dismissed with the observation hereinabove.  

 
Dictated & corrected by me, 

 
            Sd/-           Sd/-    

 (Subrata Mohanty)                     (Subrata Mohanty) 
1st Judicial Member                1st Judicial Member 
 

 
I agree, 

 
                Sd/-       
           (Suchismita Misra) 

                 Chairman 
 

    I agree,           
           Sd/-  
              (P.C. Pathy) 

                  Accounts Member-I 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 


