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 This appeal is directed against the order of first appellate 

authority at the instance of Revenue challenging the sustainability of 

the reduction of demand, tax and penalty in the impugned order.  

2. The respondent-dealer M/s. Tarini Food Products, San 

Nuagaon, Kalunga, Dist.- Sundargarh is engaged in manufacture of 

soya nugget. For the purpose it affects purchase of main raw materials 

like de-oil cakes from outstate dealers. Though de-oil cake is exempted 

from VAT but the finished products like nugget is taxable under VAT. 

The Vigilance Team brought allegations of suppression, clandestine 

business transactions, as a result the escaped assessment u/s.43 of 
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the OVAT Act was initiated covering the period 01.04.2010 to 

31.07.2011. The allegations against the dealer were, there was 

unaccounted purchase of de-oil cake without covering any way bill, 

though OET @ 1% was paid at unified checkgate, Luhurachati. 

Similarly, there was discrepancy in the physical stock of the raw 

materials and finished product when it compared to the stock account 

and physical stock. Basing on the allegations above, in the escaped 

assessment proceeding found, the assessing officer considering the 

purchase price of the Soya DOC at Rs.23.00 per Kg. the estimated 

quantity of raw materials used in the production of Soya Nuggets at 

1,30,000 Kg., held the out of account production as well as sale of 

Soya Nuggets is at 1,30,000 Kg. As the ratio of consumption of raw 

materials to the finished products is equal in quantity as disclosed by 

the authorized person of the firm, the assessing officer considering the 

sale price of finished products i.e. Soya Nuggets at Rs.27.00 per Kg. as 

disclosed by the authorized person of the business in his statement, 

determined the estimated sale suppression of the unaccounted 

production of Soya Nuggets at Rs.35,10,000.00 (i.e. 1,30,000 x 27). 

VAT payable @ 13.5% on this sale suppressed value is at 

Rs.4,73,850.00.  

 Regarding excess stock of suji, the contention of the dealer 

was, the consumption of suji in production of Soya Nuggets is 

negligible. So the exact consumption of suji along with the Soya DOC 

had not been maintained by the dealer. Further, it was stated by the 

dealer that the consumption of suji with respect to each Kg of Soya 

DOC varies depending upon the duration of the machine running. So 

the excess 2 quintals (400 Kg) of Suji is due to variable consumption.  

 The assessing officer on cross verification of the amount of 

Suji utilized in the manufacturing process and the stock available held 

that, there was suppression due to unaccounted for production of soya 

nugget and determined the sale suppression under this end at 

Rs.5,84,955.00. The escaped turnover under two heads were 
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determined at Rs.40,94,955.00, tax on it was calculated at 

Rs.5,52,819.00. Besides, tax due as above, penalty of Rs.11,05,638.00 

as per Sec.43(2) of the OVAT Act was imposed, as a result the total 

demand raised against the dealer was at Rs.16,58,457.00. 

3. Being aggrieved, with the demand above, the dealer 

carried the matter before first appellate authority who in turn found 

that, the allegation of clandestine purchase of de-oiled cake detected 

from the checkgate payments is not well founded. As from the record of 

the checkgate, these purchases do not tally with the name of the 

instant dealer. Similarly, the first appellate authority also reappraised 

the quantity of Soya de-oiled cake and suji utilized in the process of 

manufacturing re-determined the suppression which was calculated at 

Rs.20,320.00. Tax liability on the escaped turnover was re-determined 

at Rs.1,223.00, penalty was imposed on it for Rs.2,446.00. Thus, the 

total demand raised against the dealer at Rs.3,669.00. 

4. When the demand became reduced by the order of first 

appellate authority, State being aggrieved has preferred this appeal. 

The contention of the State is, the reduction of demand by the 

assessing authority is not based on actual calculation. The dealer is 

guilty of clandestine business transaction, such as purchase of de-

oiled cake leading to sale suppression. The purchase suppression has 

been established basing on the reported fact of checkgate corroborated 

by enforcement officials. Similarly, the suppression determined by the 

first appellate authority towards soya nuggets at Rs.20,320.00 is also 

not correct hence, the impugned order is not sustainable.  

5. The appeal is heard without Cross Objection. However, in 

the hearing the dealer supported the impugned order. 

6. In the case in hand, there are two allegations against the 

dealer basing upon which escaped assessment proceeding u/s.43 of 

the OVAT Act was initiated. The first allegation against the dealer was, 

it had effected purchase of de-oiled cake from outside dealers but not 

accounted for the purchases in his registers. This defect was detected 
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on the basis of a report filed before the authority. The first appellate 

authority appended a chart to the impugned order regarding the 

clandestine purchases but at the same time on due cross verification 

of the documents it is found that, the documents at checkgate relates 

to another business unit under the name and style of M/s. Maa Tarini 

Enterprises, Bartoli Bishram Colony, Rourkela another registered unit. 

The vehicle number through which the goods were transported and the 

name and style of business as well as the address of the business 

concern of the dealer and the address as per the documents at 

checkgate did not tally with each other, so the first appellate authority 

has held that, the allegation of clandestine purchase is unfounded. 

Further, it is found that, the first appellate authority has taken 

consideration of the ratio of Suji normally utilized in the 

manufacturing of de-oiled cake and estimated the possible 

unaccounted for Suji leading to sale suppression.  

7. Gone through the order of the first appellate authority, it 

is found that, after a threadbare discussion of both the points, it has 

come to the conclusion that, the determination of suppression held by 

the assessing authority is erroneous. This is a subjective satisfaction 

on verification of the documents by the first appellate authority. In one 

hand, the allegations by Vigilance Team and the order of the assessing 

authority, whereas in other hand he has taken consideration of the 

explanation of the dealer and on analysis of the facts on record and 

has found that, the allegation of clandestine purchase recovered from 

the documents at checkgate is not established. At the same time, the 

first appellate authority also considered the ratio of the raw materials 

utilized in the process of preparation of Soya Bari and determined the 

sale suppression. Hence, in the considered view of this Bench, it is felt 

not wise to interfere with the order of first appellate authority and to 

return the matter again for reappraisal on the question of fact. No 

further evidence is advanced by the appellant-Revenue before this 

Tribunal to dispute or to interfere with the findings of the first 
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appellate authority on the disputed question of fact, hence it is held 

that, the impugned order calls for no interference. Accordingly, it is 

confirmed.  

8. The appeal is dismissed as of no merit.  

 

Dictated & corrected by me, 

 
    Sd/-            Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 
 

 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 


