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O R D E R 

     

    This appeal is preferred against the order dated 31.01.2006 passed by 

the learned Asst. Commissioner of Sales Tax, Cuttack I Range, Cuttack (in short 

‘ACST/FAA’) in First Appeal Case No.AP-146/CUIW/2005-06, thereby reducing the penalty 

to Rs.8,07,120.00 from Rs.8,39,661.00 imposed by the learned Sales Tax Officer, Cuttack I 

West Circle, Cuttack (in short, A.O/STO) under Section 11(3) of the OST Act by its order 

dated 24.05.2005 for late submissions of returns for the Month Ending April,2003, May, 

2003, July, 2003, August, 2003, October, 2003, January, 2004 and annual return for 2003-

04.  

2.   In nutshell the case at hand is that the appellant being a wholesaler 

could not file returns by due date on account of non-payment of portion of the tax as 
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money was not received from the debtors against credit sales for which on verification of 

the payment of admitted tax of other months, show cause was served on the appellant 

on 27.01.2005 with a direction to comply the same and due to default, order of penalty 

was passed to the tune of Rs.8,39,661.00 by the learned STO, Cuttack I West Circle, 

Cuttack. 

3.   Against such order, the dealer appellant preferred first appeal before 

the learned ACST, Cuttack I Range, Cuttack, who reduced the penalty to Rs.8,07,120.00. 

4.   Being dis-satisfied with the order of the learned first appellate 

authority, the dealer assessee preferred the present second appeal on the grounds that 

return could not be filed by due date on account of non-payment of non receipt of 

portion of the tax money from the debtors against credit sales. However, on verification 

of the payment of admitted tax of other months payments were received and thereafter 

the appellant paid the tax. Further, contention of the dealer assessee is that the show 

cause was served on him on 27.01.2005 in late hours and direction was made to comply 

the same on the same day on the spot i.e. 27.01.2005 without extending further 

opportunities and the order of penalty was passed on the very day i.e. 27.01.2005. So the 

order of penalty is not legally sustainable.  

5.   No cross objection is filled in this case by the state respondent.  

6.   In spite of due service of notice on the dealer, he neither appeared nor 

engaged any one to defend him in this case. So having no alternative, this Tribunal 

proceeded to hear the argument of the learned Addl. Standing Counsel appearing for the 

Revenue and proceeded to dispose of the matter on merit on exparte basis.  

7.   Heard the contentions and submissions of the learned Standing Counsel 

for the State in this regard. Perused the grounds of appeal vis-a-vis the materials available 

on record. On perusal of the case record, it becomes clear that the dealer appellant has 

not filed return by due date for some periods and for such default, the dealer appellant 

has explained vividly stating that return could not be filed by due date on account of non-

payment of tax as money was not received from the debtors against credit sales. But as 

and when payments were received, the appellant paid the tax and even in some months 
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substantial excess payments were made. The contention of the dealer is that the show 

cause notice was served on 27.01.2005 in late hours with a direction to comply on the 

same day on the sport i.e. 27.01.2005 without extending further opportunities and as 

such the order of penalty was passed on the very day i.e. 27.01.2005 in violation of 

principle of natural justice is found to be true from the materials on record. So at this 

juncture, it can safely be concluded that there is violation of principle of natural justice as 

the appellant had no relevant papers to comply and even if the appellant had prayed for 

time to comply the same, but the same was refuted and penalty was imposed.  

   Of course, the language of Section 11(3) of the OST Act entails that “ if a 

registered dealer fails, without any reasonable cause, to furnish any return except that for 

the month of February, within a fortnight of the due date and the return for the month of 

February on or before the due date, the Commissioner may direct that the dealer shall, by 

way of penalty pay a sum not exceeding one tenth percentum of the tax due or ten 

rupees whichever is higher for every day after the due date during which the dealer fails 

to submit the required returns.” And, 

   Rule-21 of the OST Rules entails that “ (1) If a registered dealer fails to furnish a 

return within a fortnight of the due date as provided in rule 20 or rule20-A the 

Commissioner may serve on such defaulting dealer a notice in Form V calling on him to 

show cause by a date to be specified in the notice why a penalty should not be levied on 

him under sub-section (3) of Section 11. 

   (2) If after considering the explanation of the dealer and giving him a personal 

hearing if necessary, the Commissioner is not satisfied that the default was due to 

reasonable cause he shall pass an order levying a penalty in accordance with the 

provisions of sub-section (3) of section 11 and serve it on the dealer together with a 

notice of demand in form X.” 

  Even if imposition of penalty is prescribed but the same is not mandatory.  

  But the admitted fact  is that return has already filed by the dealer appellant 

which was not within prescribed time. So for such default, the dealer has assigned 

reasons which is satisfactory and the materials on record transpires that sufficient 
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opportunity was not given to the dealer to comply the same. If that is so, adhering the 

principle of natural justice, the penalty as imposed on the dealer appellant is to be 

deleted as the return filed in a belated stage was not at all wilful and intentional, rather 

the dealer was prevented by certain circumventing circumstances which caused delay in 

filing the returns. 

8.  In view of the scenario of the instant case, we are of the view that the penalty 

imposed on the dealer is not just and proper and is in violation of principle of natural 

justice.  

9.  In the result, the appeal preferred by the dealer appellant is allowed and the 

orders passed by the fora below are hereby set aside. As a corollary, the penalty imposed 

on dealer for late filing of return is deleted.  

Dictated & Corrected by me  

 
          Sd/-             Sd/-   

       (S.K. Rout)                                                      (S.K. Rout) 
  2nd Judicial Member      2nd Judicial Member 
       

 
       I agree,        Sd/- 

              (Shri A.K.Das) 
             Chairman 
 

       I agree, 
                            Sd/- 

                     (M. Harichandan) 
                       Accounts Member-I  

 


