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O R D E R 

 
 

 
 In an escaped assessment proceeding u/s.43 of the 

Odisha Sales Tax Tribunal, 2004 (hereinafter referred to as, the OVAT 

Act) basing on fraud case report when the first appeal at the instance 

of the dealer was allowed in part thereby, the demand raised by the 

assessing authority became reduced from Rs.2,70,281.00 to 

Rs.24,300.00, the order of the first appellate authority became 

impugned by way of this second appeal at the instance of the 

Revenue.  
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2. The instant dealer is a custom rice miller procures paddy 

from different agencies like M/s. OSCSC Ltd. and in return deliver 

rice at agreed percentage basis, whereas the by-product like rice, bran 

and broken rice are remained with dealer at his disposal. A fraud case 

report on surprise visit to the dealer’s unit dtd.06.11.2013 was 

submitted by DCST, Vigilance Division, Sambalpur alleging thereby 

discrepancy in stock of paddy, rice, rice bran and broken rice such 

as, there was shortage of paddy of Q.800.15, rice of Q.339.62, 

whereas, excess stock of rice bran of Q.11.07 and broken rice of Q. 

4.98. On the basis of that report, escaped assessment proceeding 

u/s.43 was initiated. In the assessment,  learned assessing authority 

held that, shortage of rice was due to unaccounted for milling of 

paddy and sale of rice. Similarly, it also observed that, the dealer had 

effected excess milling of paddy leading to unaccounted for sale of 

rice, rice bran and broken rice. The unaccounted for sale was 

calculated as, Q.883.722 of rice valued at Rs.17,67,444.00,  sale of 

rice of bran of Q. 20.937 valued at Rs.31,406.00,  sale of broken rice 

of Q.3.02 valued at Rs.3,020.00. Thus, the total sale suppression was 

calculated at Rs.18,01,870.00 . The suppressed amount was taxed @ 

5% calculated to Rs.90,093.00. Besides, penalty of Rs.1,80,187.00 

u/s.43(2) of the OVAT Act was imposed, resulting the total tax due 

and penalty together computed at Rs.2,70,280.00. 

3. The dealer challenged the order of assessment in appeal 

before the first appellate authority who in turn held that, the dealer 

has functioned as miller under agreement with agencies M/s. OSCSC 

Ltd. which is a State Procurement Agency and the price was fixed by 

Government of India. As a result, the first appellate authority has 

held that, there cannot be any question of suppression in paddy 

procurement or in delivery of rice bran as the transactions relates to 

agreement between the dealer and the government agencies, however 

there was suppression relating rice bran and broken rice. Accordingly,  

the suppression relating to rice bran and broken rice was determined 
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at Rs.1,62,000.00, tax on it was calculated at Rs.8,100.00, penalty 

u/s.43(2) of the OVAT Act was imposed at Rs.16,200.00 resulting 

thereby total demand raised against the dealer at Rs.24,300.00. 

4. When the matter stood thus, Revenue being aggrieved by 

such reduction in demand, preferred this second appeal. The main 

contention of the Revenue is, the first appellate authority has 

committed wrong in deleting the charge of suppression regarding 

paddy and rice.  

5. The appeal is heard without cross objection from the side 

of respondent-dealer. 

6. The moot question raised for decision in this appeal is, 

whether the first appellate authority has committed wrong in deleting 

the charge of suppression of the paddy received by the dealer and rice 

delivered by the dealer.  

7. At the outset, it is pertinent to mention here that, there is 

no dispute regarding nature of trade practice by the dealer who is a 

custom miller. In accordance to the normal practice of the custom 

miller, the dealer was selected and appointed by Collector of a district 

for custom milling purpose by procuring paddy from State agencies. It 

converts paddy to rice as per the agreed terms regarding the quantity 

of rice to be returned and price for such custom milling. Authorized 

officers of the Collector is also acted as joint custodian of the paddy 

kept in the dealer’s mill. In this case, it is not the allegation that, the 

dealer was engaged in sale/purchase of paddy or rice illegally or 

unauthorizedly. If that be, there is no scope in the hand of custom 

miller to procure more quantity of paddy, then as agreed to, with the 

State agencies. In absence of any activities liable for punishment 

under penal law, it cannot be presumed that, the dealer is involved in 

clandestine business transaction.  

 The first appellate authority by a threadbare discussion of 

the nature of business of the dealer has came to a conclusion that, 

the allegation of suppression relating to the paddy and rice is not well 
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founded, whereas such allegation about rice bran or broken rice are 

proved. The argument of the Revenue that, when it is established 

that, there was suppression of broken rice or rice bran, then it 

necessarily indicates suppression of paddy procurement or return of 

rice. This argument is based on surmises when the charge is criminal 

in nature, it needs cogent evidence. When there is remote possibility 

of any clandestine milling by the dealer, it only can be said that, the 

determination of suppression by the first appellate authority is lawful 

and not to be interceptable by this authority.  

 In the result, it is ordered. 

 The appeal stands dismissed as of no merit. 

 
Dictated & corrected by me, 

 

    Sd/-           Sd/- 
      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

 
 

 
 
 

 
 
 

 
 

 
 
 

 
 

 
 
 

 
 
 

 
 

 


