
BEFORE THE SINGLE BENCH: ODISHA SALES TAX TRIBUNAL, 

CUTTACK. 

     S.A.No. 422(V)/2016-17 

(From the order of the ld.JCST (Appeal), Cuttack-I Range, Cuttack,  
in Appeal No. 106121412000334, dtd.29.12.2016, confirming the 

assessment order of the Assessing Officer) 

 
Present:         Sri S. Mohanty                     

                  2nd Judicial Member 
                  
M/s. Gita Press Gorakhpur Ki Pustak Dukan, 

Room No.115, Bhartia Tower,  
1st Floor, Badambadi, Cuttack.      … Appellant 

-Versus- 
State of Odisha represented by the 
Commissioner of Sales Tax, 

Orissa, Cuttack.      .… Respondent 
 
For the Appellant   : Mr. R. Chhapolia, Advocate 
For the Respondent  : Mr. S.K. Pradhan, ASC (C.T.) 
 

(Assessment Period : 01.04.2012 to 31.03.2014) 

Date of Hearing: 19.11.2018                Date of Order: 19.11.2018 
 

ORDER 
 

Being unsuccessful before both the fora below to prove that the 

goods like Tulasi Atc and Gomutra Arc are tax exempted goods, the 

dealer as appellant preferred this second appeal challenging the 

sustainability of the confirming order of the learned First Appellate 

Authority, Joint Commissioner of Sales Tax (Appeal), Cuttack-I Range, 

Cuttack (in short, FAA/JCST) passed in First Appeal 

No.106121412000334, whereby the FAA upheld the imposition of 

penalty and tax determined by the Sales Tax Officer/Assessing 

Authority, Cuttack-I Central Circle, Cuttack (in short, STO/AA) in a 

proceeding  u/s.42(4) of the Odisha Value Added Tax Act, 2004 (in 

short, OVAT Act) relating to tax period 01.04.2012 to 31.03.2014 of 

the instant appellant-dealer. 
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2.  The brief facts of the case giving rise to the present appeal 

are :  

The dealer was subjected to audit assessment u/s.42 of the 

OVAT Act for the tax period 01.04.2012 to 31.03.2014 learned AA 

denied the claim of the dealer to the extent that, goods like Tulasi Arc 

and Gomutra Arc are exempted from or tax free goods. Since the 

dealer was found to use those two goods as Ayurvedic medicine, 

learned STO levied tax @5% on it and for non-payment of tax while 

calculating the tax due he also imposed penalty invoking provision 

u/s.42(5) of the OVAT Act. The tax due and penalty thus determined 

to Rs.22,425/-. 

Being aggrieved, the dealer preferred first appeal, but to his ill 

luck, the FAA also by reiterating the grounds and reasoning given by 

the ld.AA, confirmed the demand of tax as well as penalty. Thereafter, 

the dealer has preferred this second appeal with the contentions like, 

the appellant was engaged in same business for 20 years. It was not 

within his knowledge that, the goods like Tulasi Arc and Gomutra Arc 

are taxable. If he was having that knowledge, he would have collected 

tax from the purchasers and it is not an intentional mistake. It is only 

after the receipt after AVR he came to know that, the goods are 

taxable. So, even though the tax amounts are levied, penalty as levied 

is not sustainable. 

3.  The appeal is heard with cross objection from the side of 

the Revenue. In cross objection, the Revenue has taken a plea that 

penalty is a mandatory consequence for non-payment of admitted tax. 

So the dealer in the case in hand is not exempted from paying the 

penalty and thereby the impugned order calls for no interference. 

4.  From the rival pleas as mentioned above, the questions to 

be decided in this appeal are (i) Whether Tulasi Arc and Gomutra Arc 

are taxable and if yes for default of non-payment of tax on these goods, 



3 
 

if the dealer should be asked to pay tax as well as penalty as 

determined by both the fora below. 

5.  In course of the argument, learned Counsel for the dealer 

vehemently argued that, it was a bona-fide mistake on the part of the 

dealer. So the dealer should be exempted from paying the tax as well 

as penalty. Conversely, learned Addl. Standing Counsel, Mr. Pradhan 

argued that, once the goods were treated as Ayurvedic medicine, it 

comes under the category of 5% taxable goods. So the dealer was 

supposed to pay the tax once he was found not paid the tax, he is 

liable to pay tax as well as for default he is liable to pay penalty. As the 

dealer in the case in hand, was selling Gomutra Arc and Tulasi Arc 

used as medicinal purpose it is rightly taxable and the ld.AA found to 

have correct in imposing tax. Similarly, keeping view the ratio laid 

down by the Hon’ble Apex Court and the Hon’ble High Court of Orissa 

time to time, it is almost well settled that, in case of failure to pay the 

tax which is assessed u/s.42(1) of the OVAT Act, the penalty as per 

Sec.42(5) of the OVAT Act is a mandatory consequence. There cannot 

be any relaxation for the defaulting party who has intentionally not 

paid the tax and is found to have liable to pay tax u/s.42(5) of the 

OVAT Act.  

Thus in the case in hand, it is found that, the appeal as 

preferred by the dealer sans merit and accordingly the impugned order 

is found to be just and proper, which calls for no interference. Hence, 

ordered. 

 The appeal is devoid of merit, hence dismissed. 

Dictated and Corrected by me, 

 

      Sd/-          Sd/- 

    (S. Mohanty)    (S. Mohanty) 
    2nd Judicial Member     2nd Judicial Member 
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