BEFORE THE JUDICIAL MEMBER-I: ODISHA SALES TAX TRIBUNAL:
CUTTACK.

S.A. No. 112(ET) of 2016-17
(Arising out of the order of the 1d. JCST (Appeal), Sundargarh Range,
Rourkela, in First Appeal Case No. AAV 23 ET of 2015-16,
disposed of on dtd.25.08.2016)

Present: Shri S. Mohanty,
1st Judicial Member

State of Odisha, represented by the
Commissioner of Sales Tax, Odisha,
Cuttack. o Appellant

-Versus-

M/s. Khemka General Store,
Daily Market, Rourkela. Respondent

For the assessment period: 01.04.2013 to 31.03.2014

For the Appellant Mr. M.L. Agarwal, S.C.
For the Respondent None
Date of hearing: 06.08.2019 Tk Date of order: 06.08.2019
ORDER

Unaccounted for purchase of goods amounting to
Rs.7,09,035.00 and stock discrepancy of Rs.1,78,830.00 as per the fraud
case report are the basis on which the dealer was reassessed u/s.10 of
the Orissa Entry Tax Act, 1999 (hereinafter referred to as, the OET Act)
covering the tax period from 01.04.2013 to 31.03.2014.

2. On 20.06.2013, in course of visit of the dealer’s unit, a unit
engaged in trading of stainless steel utensil, aluminum utensil, pressure
cooker, home appliances etc. the visiting team detected nine nos. of
purchase invoices valued at Rs.7,09,035.00 which was not accounted in
the purchase register by the dealer. Similarly, on verification of the
physical stock the discrepancy relating to 33 nos. of items valued at
Rs.1,78,830.00 was also detected. On the basis of fraud case report, the

assessment was reopened as per sec.10 of the OET Act.



During assessment, the learned assessing authority found
the dealer had suppressed the aforesaid purchases of goods amounting to
Rs.7,09,735.00 intentionally and had not filed return for the quarter
ending June, 2013 but it is after detection only on 19.12.2014 and after
initiation of the reassessment proceeding, the dealer filed the return by
including the aforesaid suppressed amount of goods. It was however
accepted by the authority. As such, the assessing authority first
determined the suppression, tax due and penalty on it, then adjusted the
tax paid along with return filed in late.

On the other hand, regarding the stock discrepancy, the

assessing authority found the actual stock discrepancy at Rs.1,54,530.00.
Thereafter, he determined the GTO as well as TTO for the suppressed
turnover of Rs.8,87,865.00. Tax on it was calculated at Rs.8,879.00,
penalty on it at Rs.17,768.00 was levied, thereafter the tax paid along
with return filed in late mentioned above for Rs.7,445.00 was adjusted in
it. Accordingly, the total demand raised against the dealer was at
Rs.19,192.00.
3. In appeal before the first appellate authority at the instance
of the dealer, the first appellate authority vide impugned order, the first
appellate authority only modified the mode of calculation of the balance
tax due as he had adjusted the tax paid in late from the tax due and
thereafter calculated the penalty. The assessing authority has held that,
it is only after detection of the suppression the dealer filed return for
quarter ending June, 2013 only on 19.12.2014 and so this payment
cannot exonerate the dealer from the penalty which was accrued for on
the date of detection of suppression. On the other hand, the first
appellate authority has held that, once the return filed in late was
accepted, then the tax paid should be adjusted first and then the balance
tax due as well as the penalty on it should be calculated.

The Revenue as appellant contended that, the view taken by
the first appellate authority is not sustainable. It is contended that, the
dealer was engaged in clandestine business transaction. It is only when

the suppression was detected and assessment was reopened, the dealer



filed return. The filing of return in late for a particular tax period by
including the suppressed turnover detected indicates, the dealer is
involved in such type of clandestine business. So, the tax paid along with
return filed late cannot exonerate the dealer from the tax due and penalty
calculated on the basis of fraud case report. Because, filing of return and
receipt of tax paid is under electronic process, there is no scope for the
taxing authority not to accept the same but, for the reason, a guilty
dealer should not be exonerated from the tax due and penalty in
accordance to the fraud case report basing which the assessment was
reopened. The approach of the first appellate authority is uncalled for.
When the dealer is found filed return for the subsequent periods but
withheld one period i.e. quarter ending June, 2013, it indicates the
dealer’s evil design to avoid tax. So, I am of the considered view that, the
view and mode of calculation adopted by the assessing authority is just
and in accordance to law, whereas to that effect the impugned order is
interceptible.

In the result, it is ordered.

The appeal is allowed. The impugned order is set aside. The
order of the assessing authority is restored. Demand be raised
accordingly.

Dictated & corrected by me,
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