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O R D E R 

 

  This present appeal has been filed by the dealer against the 

impugned order of learned Additional Commissioner of Sales Tax 

(Revenue)(in short, ld. FAA), Office of the CCT, Odisha, Cuttack  passed 

on 28.08.2014 in Appeal Case No. AA-172/OET/DCST/Assmt./BBSR-

IV/12-13 confirming the order of assessment passed by the learned 

Deputy Commissioner of Sales Tax(in short, LAO), Bhubaneswar-IV 

Circle, Bhubaneswar under Section 9(C) of the Orissa Entry Tax Act, 

1999 (in short, OET Act)in which a total demand of Rs.2,32,08,473.00 



2 
 

has been  raised relating to the assessment periods from 01.09.2008 to 

30.06.2011.  

2.  Being aggrieved by the aforesaid order, the dealer-appellant 

preferred appeal before this Tribunal challenging the first appeal order as 

arbitrary, excessive and bad in law, liable to be quashed.  

3.  The brief fact of the case in hand is that the appellant is a Public 

Limited Company having its Head Office at Noida, Delhi and factories 

and other branch sale offices situated at different States. Its branch at 

Bhubaneswar receives manufactured electrical goods of different varieties 

of this company which are stock transferred from its factories as well as 

branches locate at different places of India on the basis of stock transfer-

cum excise invoice and Govt. waybills utilized supported with statutory 

„F‟ forms.  

4.  At the assessment stage in which the dealer participated with 

books of account and other relevant documents, the LAO confronted him 

with the Audit Visit Report (in short, AVR) submitted by the ACST(audit 

Unit), Puri Range, Bhubaneswar. In the said AVR, it is alleged that the 

appellant has received total scheduled goods worth of 

Rs.91,01,35,697.82 by way of stock transfer from outside the State 

thereby disclosing TTO at Rs.85,74,99,971.81 and has paid ET for the 

impugned period accordingly. Further, the appellant has disclosed his 

total taxable sale inside the State at Rs.140,12,29,372.59 for the relevant 

periods. Contemplating Section 2(j) of OET Act, the Audit Team 
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suggested for levy of ET on the sale value as the appellant has received 

scheduled goods other than by way of purchase.  

  After a detail examination of all the relevant documents filed by 

the appellant together with Books of Account, the LAO concluded that ET 

is leviable on the total sale value disclosed by the appellant under the 

OVAT Act allowing few deductions like scheme discount, secondary 

freight, trade mark fee of 1% and debtors factoring charges respectively. 

He also deducted opening balance stock value of goods as on 01.09.2008 

but added the closing stock value as on 30.06.2011 and accordingly 

determined the TTO at Rs.124,78,80,639.23 under OET Act which he 

taxed at different rates as per schedule. Thus, the LAO determined the 

net tax payable at Rs.77,36,157.63 on which he imposed two times 

penalty U/s. 9C(5) of OET Act, resulting in a total demand of 

Rs.2,32,08,473.00. 

5.  Being aggrieved by the aforesaid order, the dealer preferred first 

appeal before the Ld. FAA who in turn, dismissed the appeal and 

confirmed the impugned assessment order with his reasoned order. 

  Being further aggrieved with the order of ld. FAA, this second 

appeal has been filed by the dealer before the Tribunal.  

6.  However, when the matter was called on for hearing, non-

appeared on behalf of the dealer-appellant in spite of valid service of 

notice.  Hence, the appeal was taken up for ex-parte hearing in presence 

of ld. Standing Counsel (C.T.) representing the State. 
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7.  From the arguments of ld. Standing Counsel (C.T.) basing on the 

cross objection filed vis-à-vis the grounds of appeal taken by the 

appellant before this forum, the questions that emerged to be addressed 

for proper adjudication are as follows:- 

i. Whether, the goods received on Despatch Advice (issued 

under Section 6A of the Central Sales Tax Act) accompanied 

with Excise Duty Invoice, shall be held as the „purchase 

value‟ under Section 2(j) of the OET Act, 1999 for 

discharging of Entry Tax liability under Section 3 of the OET 

Act, 1999 or the „sales price‟ of the appellant under the 

OVAT Act to be held as the „purchase value‟? 

ii. Whether the Authorities under the Odisha Entry Tax Act are 

correct to reject the Despatch Advice (issued under Section 

6A of the Central Sales Tax Act) accompanied with Excise 

Duty Invoice as „purchase value‟ under section 2(j) of the 

OET Act for payment of entry Tax under Section 3 of the 

OET Act, when self-same Authority has accepted the 

Despatch Advice accompanied with Excise Duty Invoice 

under OVAT Act and CST Act as the purchase value/stock 

Transfer Value? 

iii. Whether the Authorities under the OET Act is correct to 

demand entry tax, on the „sales price‟ of the appellant, when 

entry tax is payable on the „purchase value‟ at the time of its 

entry in to the local area, when proviso to Section 2(j) of the 
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Act stipulates that goods sold and capable of being sold in 

open market at the time of entry? 

iv. Whether the order of imposition of penalty under Section 

9C(5) of the OET Act is correct when the conditions laid 

down under Section 9C(1) of the Act are not satisfied? 

  However, in order to deal with the above issues on a rational 

manner, it is relevant to take note of the applicable sections under 

the OET Act while adjudicating this case. 

As per section-3 of the OET Act, it is the entry point of scheduled 

goods which is relevant for the purpose of entry tax and when the 

goods are already entered into the local area or brought into the local 

area by the instant dealer, the tax liability under entry tax has begun. 

Further, as because there is no purchase value as per the first part of 

the definition of term „purchase value‟ under section 2(j) of the OET 

Act, then on application of the proviso, the purchase value is 

determined. During the impugned period, it is observed that the 

appellant has received scheduled goods from outside the State 

otherwise than by way of purchase on stock transfer basis against 

Form-F. It is, thus relevant to quote section 2(j) of the OET Act in 

order to determine the value on which entry tax is leviable.  

Section 2(j) :- 

“Purchase Value” means the value of scheduled goods as 

ascertained from original invoice or bill and includes insurance 

charges, excise duties, countervailing charges, sales tax, [value 
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added tax or, as the case may be, turnover tax] transport charges, 

freight charges and all other charges incidental to the purchase of 

such goods: 

Provided that where purchase value of any scheduled goods is not 

ascertainable on account of non-availability or non-production of 

the original invoice or bill or when the invoice or bill produced is 

proved to be false or if the scheduled goods are [received] or 

obtained otherwise than by way of purchase, then the 

purchase value shall be the value or the price at which the 

scheduled goods of like kind or quality is sold or is capable of 

being sold in open market;” 

  Since, the appellant has received scheduled goods by 

way of stock transfer without purchasing the same, as per 

aforesaid proviso, he has to pay the entry tax on the value or the 

price at which the scheduled goods of like kind or quality is sold or 

is capable of being sold in open market. As such, it attracts 

provision contained in Sec-2(46) of OVAT Act that defines sale 

price as under:- 

“SALE PRICE” means the amount of valuable consideration 

received or receivable by a dealer as consideration for the sale of 

any goods less any sum allowed as cash discount or trade discount 

at the time of delivery or before delivery of such goods but inclusive 

of any sum charged for anything done by the dealer in respect of 
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the goods at the time of or before delivery thereof and the 

expression “PURCHASE PRICE” shall be construed accordingly.” 

  In the instant case, the appellant has obtained the 

scheduled goods otherwise than by way of purchase i.e. by way of 

stock transfer from its branches and factories located outside the 

State. Thus, it becomes clear that the appellant has not purchased 

goods but received by way of stock transfer from outside the State 

against excise invoices, Govt. waybills and F forms. Hence, the 

appellant failed to produce any original purchase invoice or bills 

showing purchase of the scheduled goods. On the other hand, the 

appellant could only produce the excise invoices that contain the 

ex-factory price only. As per the provision of the Act, when the 

original invoice or bills are available, the purchase value of the 

scheduled goods can only be determined on the basis of amount 

mentioned in the original purchase invoice or bills but not on any 

other document such as stock transfer notes-cum-excise invoices.  

The value mentioned in the excise invoice don‟t satisfy the 

purchase value as defined in Section 2(j) of OET Act. Moreover, the 

ratio of various judgments of different Hon‟ble Courts cited by the 

ld. Counsel for the appellant doesn‟t hold good in the present case 

inasmuch as proviso to section 2(j) is clear and distinct in 

ascertaining the purchase value of goods obtained otherwise than 

by way of sale. We find no infirmity in the orders of both the fora 

below in determining the purchase value in the instant case by 



8 
 

referring to section 2(46) of OVAT Act read with Rule 34 of OET 

Rules.  

  After addressing all the factual issues involved in this case, 

now a question may be put, if, in the facts and circumstances of the 

case, penalty was at all be levied? It is understood from the Statute 

that imposition of penalty u/s. 9C(5) is dependant on the conditions 

laid down in section 9(1) assessed u/s.9C(3) of the OET Act. Section 

9C(1) of the Act says “where the tax audit conducted u/s.9B results 

in the detection of suppression of purchases or sales, or both, 

erroneous claims of deductions, evasion of tax or contravention of 

any provisions of this Act affecting the tax liability of the dealer, the 

assessing authority……. serve on such dealer a notice….. with a copy 

of the AVR……” In the instant case, no suppression of purchases or 

sales could be determined nor there erroneous claim of deductions 

etc. The fact remains that the appellant, a Public Limited Company, 

had a bonafide belief that he is liable to pay entry tax on scheduled 

goods brought from outside the State by way of stock transfer on the 

strength of excise invoice & dispatch advise using Govt. waybills and 

„F‟ forms. The violation is purely technical in nature that requires 

proper interpretation of the statute by both the rival parties. Under 

the above circumstances, the Tribunal is of the humble view that 

penalty should not have been levied against the dealer appellant.  

8.  Hence, it is ordered. 



9 
 

  In the result, the appeal filed by the dealer-appellant is 

allowed in part inasmuch as penalty imposed in both the orders are 

deleted. However, the tax demand of Rs.73,36,158.00 raised in the 

orders of forums below for the impugned period is confirmed. Cross 

objection filed by the respondent-Revenue is disposed of accordingly.  

Dictated & corrected by me, 

  Sd/-      Sd/- 

(Srichandan Mishra)                                   (Srichandan Mishra) 

 Accounts Member-II               Accounts Member-II        
   

 I agree, 

 Sd/-   
                                                                                        (A.K. Das)  
                                                                                       Chairman 

 

   I agree, 
 Sd/- 

              (Sweta Mishra) 
                                                                                      2nd Judicial Member 


