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O R D E R 
 

    Both these appeals involve common question 

of fact and law for which they are taken up together for 

hearing and are disposed of by this common order. 

 2.  The dealer-appellant has preferred S.A. No. 

98 (VAT) of 2016-17 challenging the order dated 26.12.2015 
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passed by the learned Asst. Commissioner of Sales Tax 

(Appeal), South Zone, Berhampur (hereinafter called as ‘first 

appellate authority’) in Appeal Case No. AA (VAT) 43/2008-

09 thereby reducing the assessment to `11,81,316.00 from 

`32,15,816.00 including penalty raised by the Asst. 

Commissioner of Sales Tax, Puri Range, Bhubaneswar (in 

short, ‘assessing authority’) u/s. 42 of the Odisha Value 

Added Tax Act, 2004 (in short, ‘OVAT Act’) for the tax 

periods from April, 2005 to October, 2006. The dealer has 

also filed S. A. No. 15 (C) of 2016-17 challenging the order 

dated 26.12.2015 passed by the same first appellate 

authority in Appeal Case No. AA (CST) 44/ 2008-09 thereby 

allowing the appeal in part directing refund of `3,43,143.00 

as against nil assessment order passed by the assessing 

authority treating the transaction of `85,78,600.35 during 

the period from 01.07.2006 to 31.10.2006 as intra-State 

sale.  

3.    The relevant facts of the case leading to the 

filing of both second appeals are that the dealer-Company is 

engaged in manufacturing and supply of PSC sleepers as per 

the specifications and orders of East Coast Railway, 

Bhubaneswar and Rail Vikash Nigam, Bhubaneswar and 

some private parties. On receipt of Audit Visit Report (AVR), 
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learned assessing authority initiated proceeding u/s. 42(3) 

of the OVAT Act for the tax period from 01.04.2005 to 

31.10.2006 and issued notice to the dealer to produce the 

books of account and other relevant documents to explain 

the allegations made in the AVR. In pursuance of such 

notice, the Authorized Representative of the dealer produced 

the books of account, on verification of which the assessing 

authority did not find any discrepancy. In the AVR, it was 

alleged that the dealer-Company raised sale invoice in the 

name of Financial Advisor & Chief Accounts Officer, East 

Coast Railway, Bhubaneswar, but goods were despatched to 

outside the State of East Coast Railway, Bhubaneswar i.e. 

Nuapada at Garividi. Therefore, it was held by the audit 

team that the sale was completed in Odisha and the same 

was treated as intra-State sale, not inter-State sale as 

claimed by the dealer. On confrontation to the Authorized 

Representative of the dealer-Company, it was explained that 

the transactions in question were effected under the CST Act 

as the supply order was made by the Railway Board, 

Ministry of Railways, New Delhi against tender No. C.S.-156 

of 2005. The purchaser being President of India acting 

through the General Manager (Engineering), East Coast 

Railway, Bhubaneswar consequent to letter No. 2005 dated 
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10.01.2006, Ministry of Railway Board, New Delhi, contract 

agreement was executed vide No. 6354 on 28.09.2006 and 

all the transactions were made as per the direction given by 

the Executive Director, Track (M), Ministry of Railways or by 

the nominee as per Clause 10 of the agreement. The East 

Coast Railway acted as nominee of the Railway Board to 

execute the contract with the dealer-appellant on behalf of 

the President of India. The appellant despatched all 

consignments directly outside the State through Railway 

Wagon rakes and East Coast Railway had not taken delivery 

of the consignments inside the State.    

3(a).    The assessing authority considering the 

explanation submitted by the dealer-appellant came to the 

conclusion that the transactions in question were intra-

State sales and deducted an amount of `85,78,600.35 (July, 

2006 to October, 2006) from the CST transaction and added 

in the turnover under the OVAT Act in 12.5% taxable group 

for levy of tax. The assessing authority completed the 

assessment which resulted in demand of `32,15,816.00 

including penalty of `21,43,877.34. The dealer-assessee 

challenging the aforesaid finding of the assessing authority 

preferred appeal before the first appellate authority, who 

agreed with the assessing authority that the transaction of 
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`85,78,600.35 was intra-State sale and confirmed the said 

part of the finding. Learned first appellate authority reversed 

the finding of the assessing authority with regard to 

imposition of penalty and charged interest at `1,09,377.15 

which was calculated @ 1% from the date of due to the date 

of assessment. The first appellate authority reduced the tax 

demand to `11,81,316.00. 

3(b).   So far as the assessment of the dealer-

assessee under the CST Act is concerned, the assessing 

authority treating the transaction of `85,78,600.35 as intra-

State sale, deducted the said turnover from the CST 

turnover and added it in the VAT turnover under 12.5% 

taxable group and the dealer-Company was assessed to nil 

under the CST Act, which was also confirmed by the first 

appellate authority directing refund of `3,43,143.00 which 

was paid under the CST Act.   

 4.   The dealer-appellant challenging the 

aforesaid findings of the forums below has preferred these 

second appeals inter alia on the ground that both the 

forums below were incorrect in their approach in treating 

the transaction of `85,78,600.35 as intra-State sale and 

deducting the same from the CST turnover. It was 

vehemently urged by the learned Counsel for the dealer-
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appellant that inspite of submission of statutory ‘D’ forms in 

respect of the disputed transactions, the forums below 

illegally assessed the said transactions under the OVAT Act 

and imposed tax on it under the said Act. When admittedly 

goods moved from the State of Odisha to outside the State, 

the State of Odisha has no right to impose tax on such sale. 

The sale in question squarely covers u/s. 3(a) of the CST Act 

and tax is payable under the said Act. He forcefully argued 

that the dealer-assessee has paid CST @4% on those 

transactions and also filed return accordingly, but the 

forums below without assigning any reason illegally held 

that the transactions effected during the period of July, 

2006 to October, 2006 as intra-State sale and the reason for 

holding the transactions as intra-State sales is wrong 

mention of 12.5% VAT in gate pass-cum-invoice for removal 

of excisable goods from the factory premises in respect of 

CST sales by road movement. He submitted that such 

mistake was committed by the person-in-charge of the gate 

and such mistake in some gate passes cannot be the basis 

of treating a particular transaction as intra-State sale. As 

the transaction was effected in pursuance of agreement 

executed by the dealer-appellant with Railway Board and 

goods moved from the State of Odisha to outside the State in 
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pursuance of such contract, the transaction would squarely 

fall u/s. 3(a) of the CST Act and would be exigible to tax 

under the said Act. The State has no authority to collect VAT 

on those transactions. He submitted to set aside the orders 

of both the forums below and recompute the tax liability of 

the dealer-assessee.      

5.   Per contra, learned Addl. Standing Counsel 

(CT) representing the State supporting the impugned orders 

passed by the forums below in terms of cross-objections filed 

by it submitted that the East Coast Railway, Bhubaneswar 

having received the goods from the dealer-appellant, the sale 

was terminated there and the transaction was intra-State 

sale and there was no inter-State sale as claimed. 

Subsequent despatch of goods after receipt of goods by the 

East Coast Railway cannot make the transaction as inter-

State sale. Therefore, the fora below were correct in their 

approach in treating the transaction of `85,78,600.35 as 

intra-State sale and making it exigible to tax under the VAT 

Act @ 12.5%. He submitted to dismiss the appeals and 

confirm the orders of the forums below. 

6.   The only issue that emerges from the rival 

contentions of the parties is, whether transaction of 

`85,78,600.35 effected during the period from July, 2006 to 
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October, 2006 are intra-State sale as held by the forums 

below or inter-State sale as claimed by the dealer-appellant. 

There is no dispute in the present case that the agreement 

in question was executed by the Chief Engineer, East Coast 

Railway representing the President of India acting through 

Railway administration with M/s. Mazda Concrete Products 

Ltd., Kaipadar Road (hereinafter called as ‘contractor’) on 

28.09.2006. In pursuance of such contract, transactions in 

question were effected and the goods were supplied by the 

dealer-appellant to East Coast Railway which was delivered 

at Nuapada at Girividi, which is outside the State of Odisha. 

There is also no dispute that the geographical jurisdiction of 

East Coast Railway extend over three States, i.e. Odisha, 

Chhatisgarh and part of Andhra Pradesh. The document 

filed by the dealer-appellant clearly shows that the 

transactions effected under bill Nos. MCPL/02/100% dt. 

29.08.2006, MCPL/03/10% dt. 27.09.2006, MCPL/04/10% 

dt. 05.10.2006 and MCPL/02/100%+10% dt. 18.07.2006 

were subjected to CST @ 4% which has been collected and 

deposited. The name of the consignee has been specifically 

mentioned as SSE/p-Way/ECoR/Nuapada at Garividi & 

SSE/p-Way/ECoR/VSKP. The State did not dispute the 

document filed by the dealer-assessee. The State also did 
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not dispute that the goods supplied by the dealer-appellant 

were delivered at Nuapada at Garividi, which is outside the 

State of Odisha in pursuance of the prior contract. The 

nature of transactions effected between the parties squarely 

fall u/s. 3(a) of the CST Act, which provides that a sale or 

purchase of goods shall be deemed to take place in course of 

inter-State trade or commerce if a sale or purchase 

occasions movement of goods from one State to another. The 

only basis of treating the transaction as intra-State sale by 

the fora below is that the goods were delivered to East Coast 

Railway. There is nothing on record to show that the East 

Coast Railway received the goods at Bhubaneswar and 

despatched it, rather the contract shows that it is the 

contractor to make arrangement for transportation of goods 

from factory site. Both the forums below committed serious 

illegality in treating the transaction of `85,78,600.35 as 

intra-State sale and imposing VAT @ 12.5% on the same, 

ignoring the documents filed by the dealer-assessee 

including statutory D forms. The documents filed by the 

dealer-appellant before this forum clearly establish the 

transactions during the period from July, 2006 to October, 

2006 under the aforesaid bills were in course of inter-State 

trade and commerce falling u/s. 3(a) of the CST Act, 
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therefore, those transactions are only exigible to tax under 

the CST Act and not under the OVAT Act.   

7.   In view of the discussions made above, the 

appeals filed by the dealer-appellant are allowed and the 

impugned orders of the first appellate authority are hereby 

set aside. The matters are remitted back to the assessing 

authority to recompute the tax liability of the dealer-

assessee treating the transactions of `85,78,600.35 during 

the period from July, 2006 to October, 2006 as inter-State 

sale exigible to tax under the CST Act, within a period of 

three months from the date of receipt of this order. Cross-

objections are disposed of accordingly. 

Dictated & Corrected by me 
 
               Sd/-                           Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
           (M. Harichandan) 
               Accounts Member-I  
    


