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O R D E R 

 

   Instant appeals under Section 23(3) of the Odisha Sales Tax Act, 1947 

(in short, ‘the Act’) stand directed against the impugned orders dated 30.11.2002 

promulgated in Appeal Nos. AA (KOI) 292 and 316 of 2001-02 by the learned 

Assistant Commissioner of Sales Tax, Koraput Range, Jeypore (in short, ‘FAA’) for 

the respective periods 1998-99 and 1999-2000 vis-a-vis the appellant on the 

grounds inter alia that the findings on the subject matter in dispute to be 
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erroneous which also suffer from legal infirmity and thus, deserve to be interfered 

with in the better interest of justice.  

2.  Both the appeals are disposed of by the following common order, 

since the parties are same and similar questions of law are involved.   

3.  Briefly stated, the assessment proceedings under Section 12(4) of the 

Act for the impugned periods were initiated by the learned Sales Tax Officer, 

Koraput-I Circle, Jeypore (in short, ‘AA’) with respect to the appellant, which 

resulted in raising additional demands by the orders of assessment dated 

07.01.2002, which were challenged before the FAA, who, however, granted reliefs 

in part and reduced the assessments to the extent indicated. But, the appellant still 

not being satisfied approached the Tribunal and questioned the legality and judicial 

propriety of the impugned orders dated 30.11.2002.  

4.  The grounds upon which the appellant assailed the impugned 

orders dated 30.11.2002 are described herein below: 

(i) The AA was not justified in disallowing the concessional rate of tax 

@4% on the purchase of goods on the strength of declaration Form-IV as 

per Entry 48 of List of Goods subject to Sales Tax on the pretext that said 

goods are not directly used in the manufacture or mining; 

(ii) It was unjustified on the part of the AA to fix the liability on the sales 

effected with respect to the food stuff through a canteen run by the 

appellant, which is basically a welfare measure meant for its employees;  
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(iii) The claim as to the exemption with respect to sale of Alumina 

Hydrate to the Small Scale Industrial Units against declaration Form-ID was 

rejected without any basis.  

5.  According to the appellant, its main activity is to extract Bauxite ore 

and to manufacture Alumina and for such activity, it has got itself registered under 

the jurisdiction of the AA vide RC No. KO-I-2551 and for the purchase of certain 

goods, concessional rate of tax was claimed by furnishing declaration Form-IV, 

which was, however, disallowed by the authorities below on a flimsy ground that 

the same are not directly used in the manufacture. In other words, as per the 

appellant, since the goods so procured by the appellant at a concessional rate 

have not been directly used and utilized in the manufacture of goods for sale, 

concessional rate of tax could not be availed of. On the contrary, the respondent 

contended that such a decision of the authorities below is in accordance with law.  

6.  Let us examine, as to if denying claim of concessional rate of tax at 

4% on the purchase of goods via declaration Form-IV as per Entry 48 of List of 

Goods subject to Sales Tax under Finance Department Notification No. 21987-CTA-

98/90-F (SRO No. 366/90) dated 30.06.1990 to be justified or not. In fact, Section 5 

of the Act deals with rate of tax. As per sub-section (1) thereof, tax at a particular 

rate, not exceeding 25%, on the taxable turnover is to be paid by a dealer subject 

to such conditions as notified by the State Government from time to time. 

According to a proviso appended thereto, where a dealer purchases goods of the 
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class or classes specified in the RC as being intended for use within the State for 

sale or in mining or in generation or distribution of electricity etc. at a concessional 

rate of tax or free of tax after furnishing declaration in prescribed form, but utilizes 

the same for any other purpose, or outside the State of Odisha, he shall have to 

pay the differential in tax or the tax, as the case may be. If a particular goods is 

procured for a specific purpose and such procurement is at a concessional rate of 

tax by furnishing a declaration form, but then, the same found to have been used 

and utilized not for the purpose specified but otherwise, in such an event, as per 

the above provision, the dealer shall be held liable to pay the differential tax or the 

tax as payable, had he not furnished the declaration. The Government of Orissa in 

Finance Department issued a notification dated 30.06.1990 in exercise of power 

under Section 5 of the Act, wherein, as per Entry 48, a concessional rate of tax is 

leviable for the goods specified in the RC purchased by a dealer intended to be 

used in manufacture or processing of the goods for sale, or for such other activities 

subject to production of a declaration in Form-IV. In the instant case, according to 

the appellant, the alleged goods have been purchased at a concessional rate of tax 

and in that respect, declaration was furnished. However, it is alleged by the 

respondent that the goods in question were not used in the manufacture of goods 

for sale, but utilized otherwise and therefore, the appellant is not eligible to avail 

the benefit. Admittedly, the goods are mentioned in the RC of the appellant. The 

respondent at no point of time raised any objection as to the RC of the appellant. 
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The learned Counsel for the appellant sharing a copy of the RC contended that the 

alleged goods have been procured according to the RC for being used and utilized 

in the manufacture of goods and, thus, the concessional rate of tax at 4% as per 

Entry 48 of the List of Goods subject to Sales Tax was to be paid. It is not that the 

respondent ever challenged the RC of the appellant alleging that certain goods 

ought not to have been there at all as not being associated with the manufacture 

or processing of goods for sale. If the RC is never challenged; and when the 

appellant purchased or procured the goods accordingly, it is to be assumed that 

such procurement was intended for use in the manufacture or processing of 

goods, or for such other activities as specified. If the appellant procured the goods 

and the purchase has been made as per the RC, it would not be proper on the part 

of the respondent to turn around and claim that the procurement was not meant 

for any manufacture of goods. The grant of RC is not a mere formality. The 

authority concerned shall have to grant RC in favour a dealer only after realizing 

the fact that the goods which are included therein are intended to be used in the 

manufacture or processing, or for such other activities. In fact, such grant of RC is 

not an empty procedure. Once, it is granted and certain goods are included in the 

RC, the respondent ought not to allege that the goods procured were not used in 

the manufacture, unless and until, contrary is proved. If RC is granted, it has to be 

assumed that the procurement of goods is only intended for the specified 

purposes. If the respondent alleges that the goods were not utilized in the 
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manufacture, as it was intended for, then the burden of proof lies on them. A 

positive assertion that the goods were utilized otherwise and not in the 

manufacture are to be proved and established by the respondent and no one else. 

Once it is established, the onus shifts on to the dealer to disprove it by way of 

rebuttal evidence. In the instant case, the respondent, if alleged that certain goods 

have not been or were not utilized in the manufacture, then, it had to discharge 

the burden of proof in order to demolish such a claim. The appellant cannot be 

directed to lead evidence to prove it other way. It is the settled law that a negative 

fact cannot be proved, unlike a positive assertion and therefore, the respondent 

who alleged that the goods were used and utilized otherwise was required to 

establish it. There is no evidence on record to suggest that the goods which were 

procured by the appellant had been utilized for any other purpose or outside the 

State of Odisha. Under such circumstances, it has to be assumed that the appellant 

not only intended, but also used the goods in the manufacture and availed the 

concessional rate of tax on furnishing declaration in respect thereof.  

7.  According to the learned ASC (CT), when there is an ambiguity with 

regard to an exemption clause, interpretation should be not in favour of the dealer. 

In this regard, a decision of the Hon’ble Apex Court in the case of Commissioner of 

Customs Vs. Dilip Kumar & Co: (2018) 9 SCC 1 is referred to. In the decision (supra), 

it is held and observed that any ambiguity in a taxing statute should enure to the 

benefit of the assessee but with regard to an exemption clause, it ought to be in 
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favour of Revenue and such exemption should be allowed to be availed of only 

when the assessee demonstrates that it’s case squarely falls within the parameters 

specified in the notification. The learned Counsel for the appellant, on the other 

hand, contended that the expression ‘in the manufacture of goods’ as appearing in 

Entry 48 ibid must have to be understood so as to include all the goods which are 

necessarily involved in the manufacture or processing of the goods. It is further 

contended that said expression does not merely embrace within its fold the raw 

materials required in the manufacture but it is inclusive of all such goods which are 

necessarily associated or engaged or utilized in the process of manufacture of the 

finished products. The learned ASC (CT) also relied upon a decision of the Hon’ble 

Apex Court in the case of Ramnath & Co. Vs. Commissioner of Income Tax 

reported in 2020 SC OnLine 484, wherein, it has been observed that with regard to 

incentive provisions there can be no scope for any liberal interpretation and the 

law declared in relation to the exemption notification, proprio vigore, would apply 

to the interpretation and application akin to proposition in the taxing statute for 

exemption, deduction, rebate et al which all are essentially the forms of tax 

incentives released to encourage or support certain activities. According to the 

Tribunal, in so far as the expression ‘in the manufacture of goods etc.’ as contained 

in Entry 48 ibid is concerned, there is no ambiguity at all and as such, no such 

interpretation is necessarily to be applied so as to lean in favour of the State or the 

dealer, as the case may be. Rather, the above expression deserves a purposive 
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interpretation. In the considered view of the Tribunal, intent, purpose and object of 

a law is to be ascertained in order to erase out an ambiguity by resorting to 

purposive interpretation. If by such an attempt, the ambiguity still remains, then the 

ratio laid down by the Hon’ble Apex Court in the case of Dilip Kumar & Co. ibid is 

to be applied. As contended by the State, the language of Entry 48 with regard to 

the expression ‘in the manufacture of goods’ is to be understood without any 

supplement. Referring to a decision of the Hon’ble Apex Court in the case of Union 

of India Vs. Arulmozhi Iniarasu reported in (2011) 9 SCR 1, it is contended that 

rulings with observations must have to be read in the context in which they appear 

to have been stated. On the other hand, the learned Counsel for the appellant 

cited good number of rulings to suggest that not only the goods which are directly 

used in the manufacture are eligible for the concessional rate of tax but also such 

other goods which are  essentially involved in the manufacture, or to facilitate such 

manufacture of goods. A decision of the Hon’ble Apex Court in the case of J.K. 

Cotton Spinning & Weaving Mills Co. Ltd. Vs. Sales Tax Officer, Kanpur reported in 

(1965) 16 STC 563 (SC) is also placed reliance, wherein, it is categorically held and 

observed that if a process or activity so integrally related to the ultimate 

manufacture of goods so that without that process or activity manufacture may, 

even theoretically possible, be commercially inexpedient, goods intended for use in 

the process or activity as specified is to qualify for special treatment. At the same 

time, it is also held therein that every category of goods in connection with 
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manufacture or in relation to manufacture or which facilitates the conduct of 

business of manufacture is not to be included. In case (supra), spare parts and 

accessories required for operation for vehicles were held to fall within the said 

category involving manufacture or processing activity. In Copper Corporation Ltd. 

Vs. Commissioner of Commercial Taxes, Bihar reported in (1965) 16 STC 259 (SC), 

the Hon’ble Apex Court held that locomotive motor vehicles, tyres, tubes, spare 

parts used during the mining operation as well as carrying raw materials and 

finished products, and laboratory equipment used for sampling and analyzing ore 

shall fall within the ambit of ‘in the manufacture/processing of goods for sale etc.’ 

and thus, are eligible for purchase or procurement on payment of concessional 

rate of tax. The learned Counsel for the appellant, apart from the above decision, 

referred to the rulings of the Hon’ble Apex Court, such as, Member, Board of 

Revenue, West Bengal Vs. Phelps & Co. (Pvt.) Ltd: (1972) 29 STC 101 (SC); 

Commercial Tax Officer, Circle D, Jaipur Vs. Rajasthan Electricity Board: (1997) 104 

STC 89 (SC); and State of Gujarat and another Vs. AMI Pigments Pvt. Ltd. and 

others: (2009) 22 VST 615 (SC) in order to fortify the claim that the goods in respect 

of which concessional rate of tax has been availed is absolutely justified, inasmuch 

as, the goods have been utilized in the manufacture. In AMI Pigments Pvt. Ltd. 

case, the Hon’ble Apex Court laid down a ‘test of essentiality’ or ‘test of 

dependency’ in order to determine a question as to, whether, the expression ‘raw 

materials or processing materials or consumable stores’ would cover various other 
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items, like liquid diesel oil, natural gas etc. As per the learned ASC (CT), the case 

laws which are relied upon by the appellant have been rendered under different 

settings of the statutory provisions, hence, cannot be applied by pointing out that 

the definition ‘manufacture’ as contained in Section 2(f) of the Central Excise and 

Salt Act, 1944 is differently worded and clearly in contradistinction vis-a-vis Section 

2(ddddd) of the Act. A decision of the Tribunal in S.A. Nos. 590 & 591 of 2006-07 

dated 15.09.2017 is also cited by the learned ASC (CT), while opposing the claim of 

the appellant. In the said case, the Tribunal held that purchase of HSD on a 

concessional rate of tax by submitting declaration in Form-IV which is used in non-

mining activities, like running school bus, ambulance etc. cannot be treated as an 

integral part thereof. If the above rulings are read, understood and appreciated in 

proper perspective, a conclusion is clearly deductible that all such goods which are 

directly, or indirectly involved but integrally attached, or connected to the 

manufacture of goods are to fall in the category of Entry 48 for availing 

concessional rate of tax; it is not that only the raw materials fall in such category 

but all other goods, which are utilized or associated directly or indirectly but not 

remotely in the manufacture or processing of goods. The list of goods, which is 

shared by the learned Counsel for the appellant, to a reasonable extent clearly 

exemplify the probable purpose and its utility and in the considered view of the 

Tribunal, it would be unfair to suggest that such goods could not have been 

utilized in the manufacture of goods. Hence, the irresistible conclusion of the 



11 
 

Tribunal is that the goods which have been procured by the appellant, since used 

and utilized in some way or the other but not remotely in the manufacturing 

process, all have to fall under Entry 48 and as such, the appellant is eligible to avail 

the benefit and is liable only to pay the concessional rate of tax.  

8.  As regards the liability to pay tax on account of sale of food items 

through a canteen run by the appellant, according to the learned ASC (CT), no sale 

bills or convincing accounts in support of the sales effected having not been 

produced, the AA rightly made the assessment to the best of his judgment vis-a-vis 

the turnover, which cannot be subjected to challenge. In this connection, the 

learned Counsel for the appellant contended that the company runs a canteen as 

per Rule 66(2) of the Orissa Factories Rules, 1950 read with Section 46 of the 

Factories Act, 1948, which is with regard to supplying food, drinks and other items 

served to its employees payable on a non-profit basis. Rule 69 of the Orissa 

Factories Rules, 1950 is also referred to by the learned Counsel for the appellant. It 

is claimed that all the necessary information regarding accounts were maintained 

by the appellant in accordance with Section 15 of the Act, but the authorities 

below, without properly appreciating it and taking cognizance of the fact that the 

foodstuff is supplied to the employees at a subsidized rate, fastened the liability. It 

is also claimed that the assessment was made disallowing the subsidy paid towards 

labour welfare and the sale turnover was determined with reference to the 

purchase turnover of the raw materials which is not tenable and again grossly 
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disproportionate and that apart, there is no nexus or any rational basis to the 

materials available on record in support of such determination. In this connection, 

the learned Counsel for the appellant cited the decisions, such as, Hardayal Govind 

Prasad Vs. State of Orissa: (1985) 55 STC 77 (Orissa); and Badriprasad Agarwala Vs. 

State of Orissa: (1993) 91 STC 114 (Orissa) while contending that at the time of 

determining the sale turnover, there has to have a rational basis and nexus to the 

materials on record and other circumstances of the case. Admittedly, the canteen 

of the appellant supplied food items at a subsidized rate. In the humble opinion of 

the Tribunal, if no books of account were maintained by the appellant, under such 

circumstances, considering the peculiar nature of the activity, the authorities below 

ought to have determined the sale turnover, having regard to the materials on 

record, instead of blindly applying one and half times of the purchase turnover of 

the raw materials as the multiplier. In so far as the impugned period 1998-99 is 

concerned, the appellant is shown to have purchased materials to the tune of 

`50,08,045.45 and filed return with a sale turnover of `6,48,650.29 and it is 

contended that the deficit amount should be treated as a subsidy paid towards 

labour welfare. It is, of course, right to suggest that the sale turnover must not, in 

all circumstances, always be more than the purchase turnover. There is no denial to 

the fact that the deficit in respect of the period of assessment is definitely 

substantial. In the humble opinion of the Tribunal, such a huge amount cannot be 

treated and permitted as a subsidy. At the same time, the Tribunal is of the clear 
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view that the authorities below failed to examine all such aspects before applying 

the multiplier of one and half which was originally pegged at two and half.  No 

doubt, in absence of proper accounts maintained, best judgment is to be applied, 

which would involve a certain amount of guess work. But, the settled position of 

law is that in a guess work, all such attending factors are also to be considered and 

looked into by the authorities before determining the sale turnover. In the case at 

hand, as is made to understand, the authorities below without considering the 

nature of activity and such other aspects of the case and by not following the 

principles laid down by the Hon’ble Court in Hardayal Govind Prasad and also 

Badri Prasad Agrawalla ibid, simply applied a multiplier of one and half, considering 

the purchase turnover of the canteen of the appellant, which is clearly indefensible 

and thus, cannot be sustained. According to the Tribunal, the AA is required to 

freshly examine the matter in order to determine the sale turnover of the 

appellant’s canteen keeping in view the settled law on the subject.  

9.  With regard to the tax exemption in respect of the sales effected to 

the registered dealers against Form-ID, the contention of the State is that the 

declaration forms so used for the purpose had been declared obsolete by a 

notification dated 18.03.2000 issued by the Commissioner of Sales Tax, Odisha, 

Cuttack. In absence of any plausible explanation in this regard and for having no 

steps taken to remedy the defects pointed out, the appellant can be said have 

miserably failed to substantiate its claim vis-a-vis the exempted sales to the tune of 
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`52,00,879.00 and for that matter, the Tribunal is not inclined to disturb the said 

finding of the authorities below.  

10.  Hence, it is ordered. 

11.  In the result, the appeals are allowed in part. As a necessary 

corollary, the impugned orders dated 30.11.2002 promulgated in Appeal Nos. AA 

(KOI) 292 and 316 of 2001-02 are hereby set aside to the extent indicated above. 

As a consequence, the AA is directed to re-examine the sale turnover of the 

canteen of the appellant and to compute the tax liability vis-a-vis the appellant and 

to complete the above exercise preferably within a period of three months from 

the date of receipt of the present order keeping in view the observations of the 

Tribunal and the settled principles of law as discussed herein above. 

Dictated & Corrected by me 
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