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O R D E R 

 

  This present appeal has been filed by the State against the 

impugned order of learned Deputy Commissioner of Sales Tax, Jajpur 

Range, Jajpur Road (in short, ld. FAA) on 09.02.2011 in Appeal Case No. 

AA-254 KJB-08-09 allowing the appeal in full thereby reducing the 

assessment passed by the learned Sales Tax Officer (in short, LAO), 

Barbil Circle, Barbil under Section 9(C) of the Orissa Entry Tax Act, 1999 

(in short, OET Act) to return figure relating to the assessment periods 

from 01.04.2006 to 31.03.2007.  

2.   Being aggrieved by the aforesaid order of ld. FAA, the 

State has preferred second appeal before this Tribunal challenging the 
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said order as bereft of consideration of material fact with the provisions 

of law for which the said impugned order is illegal and bad in law as per 

following main grounds of appeal:- 

“i. That the ld. DCST has erred in deleting penalty amount since the 

dealer has deposited entry tax after the same is detected by Audit Visit 

Team. 

ii. The LAO has rightly levied penalty of Rs.5,34,361.76 which should not 

have been interfere by ld. DCST. 

iii. That the order of ld. DCST is liable to be quashed and order of LAO be 

restored.” 

3.  The brief fact of the case at hand is that the dealer happens to 

be a trader of iron ore who purchases iron ore from different crusher 

units and sometimes brings the materials from its own branch located at 

Barjamada(Jharkhand). In course of verification of record and AVR, the 

LAO found that the dealer has not purchased any scheduled goods 

during the period under assessment. Only one screening plant valued 

Rs.75,38,549.00 has  been shifted from its said branch at Jharkhand to 

Barbil. Further, the dealer has made stock transfer of 5277.300MT of 

iron ore worth of Rs.1,16,40,990.00 from its said branch at Jharkhand to 

Barbil. In the absence of books of accounts, the LAO observed that the 

dealer has paid ET on above stock transfer of scheduled goods after 

detection of the same by the Audit Team. Though, there was no specific 

remarks on imposition of penalty,however, in order to save the tax 

revenue, the LAO imposed two times penalty on the tax due that resulted 
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in an extra demand of Rs.5,34,362.00 in his assessment order which was 

challenged by the dealer  before the ld. FAA in first appeal. After carefully 

going through the impugned assessment order, grounds of appeal filed 

by the dealer with connected records, the ld. FAA deleted the penalty 

raised by LAO as tax has been paid by the dealer on 20.01.2007 i.e. 

before assessment dtd.29.02.2008. Therefore, he concluded that  the 

question of tax remained unpaid “within dates specified in the notice of 

assessment” didn’t arise u/r. 15B of the OET Rules.  

4.  Being aggrieved by the aforesaid order, the State has now 

preferred second appeal before this Tribunal.  

  However, when the matter was called on for hearing, non-

appeared on behalf of the dealer-respondent in spite of valid service of 

notice. Moreover, since, the instant appeal relates to the period 2006-07, 

which is more than 15 years old, it was taken up for ex-parte hearing in 

the presence of ld. Addl. Standing Counsel(C.T.) representing the State.  

5.  Shri S.K. Pradhan, ld. Addl. S.C. (C.T.) appearing for the 

Revenue challenged the impugned order mainly on the ground that 

deletion of penalty by the ld. FAA was not proper since the statute 

mandates imposition of the same. In order to fortify his argument, he 

cited Full Bench decision of this Tribunal in S.A. No.209(V) of 2014-15 

decided on 27.01.2021 in case of M/s. NTPC Ltd. Vrs. State of Odisha.  

  Amplifying his contentions, Shri Pradhan submitted that the 

proviso to Section 33 (5) of the OVAT Act read with Rule-34 of the OET 

Rules makes it clear that no voluntary disclosure shall be accepted when 
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it is made or intended to be made after receipt of the notice for tax audit 

or as a result of such audit. Moreover, Section-9C(5) is mandatory in 

nature and hence, there is no discretion left with the ld. FAA. 

  Perusal of the available records reveals that audit visit was made 

on 19.01.2007. The audit visit report was submitted vide no.42 

dtd.19.01.2007 and accordingly notice for audit assessment was issued 

on 19.11.2007. However, the dealer deposited due tax of Rs.2,67,181.00 

on 20.01.2007. The assessment was ultimately completed on 

29.02.2008. These implied that the deposit of tax was made after 

completion of audit visit but before initiation of assessment proceeding 

on 19.11.2007. The proviso to section 33(5) of the OVAT Act reads as 

under:- 

“Provided that no such voluntary disclosure shall be accepted where the 

disclosure is made or intended to be made after receipt of the notice for 

tax audit under this Act or as a result of such audit.” 

  But the question is, whether the above provision can be made 

applicable to the proceeding U/s.9C of the OET Act. According to Sri S.K. 

Pradhan, Addl. S.C.(CT), Rule 34 of the OET Rules takes care of this 

inasmuch as it provides that such provision under the OVAT Act shall 

mutatis and mutandis apply. For better appreciation, Rule 34 is quoted 

herein below:- 

“34. Implementation- 

For any other matters not specified under these rules but required for 

carrying out the purposes of the Act and these rules, the provision under 
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VAT Act and the rules made there under shall, mutatis mutandis, apply.” 

(Emphasis supplied) 

Sec. 33 of OVAT Act corresponds to Sec.7 of the OET Act. Similarly, sub-

section (5) of Sec.33, which deals with furnishing of revised return in 

case of omission, error etc. corresponds to Sec.7(2) of the OET Act. 

Provision similar to the proviso to sub-section (5) of Sec.33 of the OVAT 

Act is absent in Sec.7(2) of the OET Act. Therefore, the Legislature must 

be deemed to have omitted the provision deliberately in the OET Act. In 

any case, the omission cannot be sought to be made good by taking 

recourse to Rule 34 of the OET Rules. The position which emerges, thus 

,is, the dealer is precluded from making a voluntary disclosure regarding 

higher amount of tax due after receipt of notice for tax audit under the 

OVAT Act, but there is no such bar under the OET Act. We are, therefore, 

unable to accept the contention advanced by Shri S.K. Pradhan in this 

regard. 

  Further, the contention that Sec.9C(5) is mandatory in nature is 

besides the point because in the instant case, the first appellate 

authority after accounting for the admitted tax paid by the dealer prior to 

assessment, assessed the tax liability and imposed penalty thereon. It 

must be noted that Sec.9C(5) of the OET Act provides for imposition of 

penalty in respect of any assessment completed under sub-section (3) or 

(4). The penalty that the State wants to be imposed is on the admitted 

tax deposited by the dealer, i.e. Rs.2,67,181.00 prior to completion of 

assessment. Therefore, Sec.9C(5) has no application.  
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  Moreover, the Full Bench decision of this Tribunal cited by the 

ld. ASC.(C.T.), noted supra, has no relevance to the present case as the 

cited case falls under OVAT Act and not under OET Act. The Provisions 

of both the Acts are distinct and distinguishable.  

  In such view of the matter, we find no merit in the grounds 

urged by the State to challenge the impugned order, rather we find the 

ld. FAA to have very correctly deleted the penalty on the admitted tax 

paid prior to conclusion of the order of assessment. 

6.  In the result, the appeal filed by the appellant-State is dismissed 

being devoid of any merit and the order passed by the ld. FAA for the 

impugned period is hereby confirmed. The cross objection filed by the 

dealer-respondent is disposed of accordingly. 

Dictated & corrected by me, 

  Sd/- Sd/- 

(Srichandan Mishra)                                   (Srichandan Mishra) 

 Accounts Member-II               Accounts Member-II        
   

 I agree, 
 Sd/-   
                                                                                        (A.K. Das)  
                                                                                       Chairman 

 
   I agree, 

 Sd/- 
                 (S.K. Rout) 
                                                                                    2nd Judicial Member 


