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O R D E R 

 

The appeal in question is directed against the impugned order dated 

29.06.2002 in Sales Tax Appeal Case No. AA. 119 (SA.I) of 1998-99 promulgated by 

the learned Assistant Commissioner of Sales Tax, Sambalpur Range, Sambalpur (in 

short, ‘the FAA’) who allowed the appeal in part and reduced the assessment to the 

extent indicated on the grounds inter alia that the decision on the deductions vis-

a-vis the hire and overhead charges over and above the standardized labour 

charges for the works contract should not have been allowed and therefore, it is 

bad in law and thus, liable to be interfered with.   
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2.   In fact, for the year 1995-96 assessment was made by the learned 

Sales Tax Officer, Sambalpur-I Circle, Sambalpur (in short, ‘the STO’) under Section 

12(4) of the Orissa Sales Tax Act, 1947 (in short, ‘the Act’) vide order dated 

31.07.1998 against which appeal was carried where hire charges with respect to the 

plant and machineries were ordered to be deducted and the transaction was not 

treated as a transfer of right to use in goods so as to make it a ‘deemed sale’ within 

the definition of Section 2(g)(iv) of the Act and so also, a deduction of 1.20% on the 

gross sales was permitted allowable towards head office overhead charges on 

production of a certificate by the respondent. The appeal is, thus, confined to the 

overhead expenses allowed to be deducted at 1.20% of the gross sales as expenses 

borne by the head office, and the hire charges received by the appellant 

contending that the decision in respect thereof by the FAA to be untenable in law.   

3.  The learned Additional Standing Counsel (CT) contends that the hire 

charges and overhead charges should not have been deducted from the gross 

receipts in order to arrive at the taxable turnover as prescribed in Section 5(2)(AA) 

of the Act.  On the contrary, the learned Counsel appearing for the respondent 

justified the decision on hire and overhead charges and contended that the same 

does not call for any interference. The Tribunal is to examine, whether, the FAA did 

commit any wrong or error, while deducting the hire and overhead charges from 

the gross receipts.  

4.  As per the STO, the respondent received `40,92,732.00 towards hire 

charges of plant and machineries from the bills of its sub-contractor, but did not 

pay any tax thereon and since, it was a sale in terms of Section 2(g)(iv) of the Act 
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and thus, being a deemed sale, it is liable to pay tax on the same. The FAA 

overruled it and arrived at a conclusion that there was no any transfer of right to 

use as the respondent was in control and custody of the plant and machineries for 

all purposes as per agreement with the sub-contractor. In other words, the FAA 

concluded that it was a hire of plant and machineries without any transfer of right 

to use in contradistinction to the decision of the STO. As regards the overhead 

charges, the deduction was not allowed by the STO to the tune of `28,66,413.00 on 

the ground that the expenditures relate to head office and regional office of the 

respondent, but the FAA accepting a certificate issued by the Chartered 

Accountant of the respondent, allowed overhead charges to the extent of 1.20% of 

the gross sales usually spent towards executing different jobs at various locations 

including the State of Odisha. In fact, the deduction amounted to `17,19,848.00 was 

allowed by the FAA. According to the appellant, such 1.20% of the gross sales as a 

deduction on overhead charges and service expenses to be unsustainable in law in 

view of the decision of Hon’ble Apex Court in the case of M/s. Gannon Dunkerley 

& Co. and others Vs. State of Rajasthan and others reported in [1993] 1 SCC 364. 

5.  The observation of the FAA is that the expenditures relating to the 

head office and regional office are not allowable, but considering the certificate of 

the respondent placed in record, the overhead expenses incurred by the 

headquarters constitute 1.20% of the gross sales and as such, arrived at a figure of 

`17,19,848.00 as against the claim of `28,66,413.00. The learned Additional 

Standing Counsel (CT) for the appellant referring to the decision (supra) advanced 

an argument to the effect that cost of the establishment, such as, head office for 
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the respondent ought to be have been apportioned between the part of the 

contract involving supply of materials and the part vis-a-vis supply of labour and 

services.   

6.  It is apposite to mention here that under the State Sales Tax Law, 

before 46th Amendment of the Constitution of India, 1950, the sales tax was 

applicable only on the sales covered under the Sale of Goods Act,1930 and the 

indivisible works contract were not covered for being not normal sales. After 46th 

Amendment, the States were empowered to levy sales tax on works contract, as 

such sales were called as ‘deemed sales’ involved in execution of works contract. So 

to say, by virtue of said amendment, the concept of ‘deemed sale’ was introduced. 

There is no denial to the fact that overhead expenses of the head office and branch 

office is one of the items to be deducted from the value of the contract in order to 

arrive at the cost of the goods involved in execution of a works contact, but it is 

subject to the ratio of the Hon’ble Apex Court enunciated in the decision (supra) 

which is to the effect that since a composite works contract involves supply of 

materials as well as labour and services, the cost of establishment of the contractor 

would have to be apportioned between the part of the contract involving supply of 

materials and the part respecting supply of labour and services, so to say, the cost 

of establishment which is relatable to supply of labour and services cannot be 

included in the value of the goods involved in execution of a contract and the cost 

of establishment which pertains to supply of materials only be included. In the 

instant case, 1.20% of gross sales has been allowed as a deduction, whereas, the 

appellant claims that such a deduction is contrary to what has been spelt out by 
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the Hon’ble Apex Court in Gannon Dunkerley case. If the law laid down in the case 

(supra) is understood and appreciated in its proper perspective, the cost of 

establishment which is only related to supply of material involved in execution of 

works contract is to be included and not the labour and service expenses. 

According to the learned Additional Standing Counsel (CT), application of 1.20% of 

gross sales is not the method to calculate and exclude the overhead expenses vis-

a-vis the head office of the respondent as a deduction. Of course, the manner in 

which the cost of the establishment of the respondent relatable to supply of 

materials as prescribed in the aforesaid decision of the Hon’ble Apex Court has not 

been followed. Rather, the FAA constituting 1.20% of the gross sales as the 

overhead expenses of the headquarters of the respondent, applied it as the 

deduction and arrived at a figure of `17,19,848.00 against the entire claim of 

`28,66,413.00. It is not alleged by the State that applying 1.20% of the gross sales 

as the overhead expenses incurred by the headquarters of the respondent to be in 

any manner disproportionate. Had it been so, then the Tribunal would have 

certainly directed reassessment vis-a-vis the overhead charges. In such view of the 

matter, having regard to the totality of the facts and circumstances of the case, the 

Tribunal does not consider it to be necessary, particularly, at such a distant point of 

time, for reassessment on the overhead charges and on the principle of material 

value, when there is no substantive evidence to indicate that 1.20% of the gross 

sales, though arrived at not by the suggested procedure, is grossly 

disproportionate.   
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7.   With respect of the hire charges, the question is, whether, it was 

merely a hire of plant and machineries and receipt of consideration, or hiring 

leading to transfer of right to use during and in course of works contract executed 

by the respondent? According to the STO, there was transfer of right to use in 

plant and machineries, but as per the FAA, it was not to be. As a matter of fact, the 

owner of a particular property exercises multiple rights and in the case of transfer 

of right to use, the essence of transfer is the passage of control over the economic 

benefit of the property as has been held in Upasana Finance Ltd. Vs. State of Tamil 

Nadu: [1999] 113 STC 403. In a deemed sale, the rent paid for use of goods can be 

the basis of levy of tax. The transfer means passage of a right from one person to 

another. A mere contract of hiring, without more, is a species of contract of 

bailment. In the case of Ahuja Goods Agency and another Vs. State of Utter 

Pradesh and others : [1997] 106 STC 540 (All), it was held that in order to decide, 

whether, a particular transaction is of sale on the transfer of right to use, the 

determinative factor would be, if any transfer of right of user is involved; and 

further observed that where the control, custody and possession remains with the 

owner notwithstanding the fact that certain amounts were received as hire charges, 

no transfer of right to use is involved. In the case at hand, the question is, whether, 

the respondent simply allowed the hiring of plant and machineries, or effected a 

transfer of right to use of the same in favour of its sub-contractor for a specified 

period for cash, deferred payment, or other valuable consideration? The settled law 

is that from the agreement inter se parties, not necessarily from its nomenclature 

but from the terms thereof, it is to be ascertained, if at all there has been hiring 
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simpliciter, or a transfer of right to use so as to make it a sale within the definition 

of 2(g)(iv) of the Act. It is made to suggest that the plant and machineries were 

engaged in the execution of work, but there is no material imminent especially 

from the agreement between the parties to convey that the respondent at any 

point of time parted with the plant and machineries keeping it under the absolute 

control, custody and possession of the sub-contractor. It was suggested that the 

respondent had the entire control and custody of the plant and machineries for all 

purposes as per the agreement with the sub-contractor so much so that the it 

arranged insurance coverage, made payment of wages, overtime, etc. to the 

operators and debited the same in the books of account duly verified by the STO. 

It is further suggested that the respondent was responsible for undertaking 

replacement of parts and repairing charges and hire charges were received on 

actual basis as per the agreed unit rate. Above was the contention of the 

respondent before the FAA which was accepted, while upsetting the decision of the 

STO in respect thereof. As it seems, the respondent received the hire charges, but 

had the overall control, custody and possession on the plant and machineries all 

along and simply allowed the sub-contractor to use and utilize the same without 

transferring the right to use. The decision of the FAA in this regard is perfectly 

justified particularly in view of the fact that the State miserably failed to refer to any 

part of the agreement and its terms and the materials on record even to remotely 

suggest and indicate transfer of right to use vis-a-vis the plant and machineries 

belonging to the respondent.   
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8.  Hence, it is ordered. 

9.  In the result, the appeal stands dismissed for the reasons indicated 

herein above. As a necessary corollary, the impugned order dated 29.06.2002 in 

Sales Tax Appeal Case No. AA. 119 (SA.I) of 1998-99 for the assessment year 1995-

96 with respect to the respondent is hereby confirmed.  

Dictated & Corrected by me 

 

               Sd/-                Sd/- 

       (R.K. Pattanaik)        (R.K. Pattanaik) 

          Chairman             Chairman 

 

      I agree,         Sd/- 

        (A.K.Dalbehera) 

              1st Judicial Member 

 

      I agree,                   Sd/- 

         (R.K. Pattnaik) 

             Accounts Member-III 

 

 


