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O R D E R 
 

    This appeal is directed at the instance of the 

State against the order dated 20.01.2012 passed by the 

learned Deputy Commissioner of Sales Tax (Appeal), 

Sambalpur Range, Sambalpur (hereinafter called as „first 

appellate authority‟) in Appeal Case No. AA- 66/SAII/ET/ 

2009-10 thereby reducing the tax liability of the dealer-
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assessee to `5,65,788.40 as against tax demand of 

`26,62,613.00 raised by the Sales Tax Officer, Sambalpur-II 

Circle, Sambalpur, (in short, „assessing authority‟) for the 

assessment period 01.04.2005 to 30.06.2008 framed u/s. 

9C of the Odisha Entry Tax Act, 1999 (in short, „OET Act‟) 

and directing for refund of excess tax paid by it (dealer 

assessee).  

2.    The short facts leading to the filing of the 

present second appeal are that the dealer-assessee is 

involved in manufacturing of sponge iron, purchasing raw 

materials from inside and outside the State and it deals with 

scheduled goods on purchase as well as on sale. The 

assessment was framed u/s. 9C of the OET Act on the basis 

of the Audit Visit Report (AVR) submitted by the STO, Audit 

wherein the audit officer suggested to disallow the set off of 

`29,091.96 claimed against purchase of raw materials from 

outside the State of Odisha and to levy entry tax on sale of 

sponge iron at the appropriate rate on a sum of 

`10,10,92,428.50 which was not supported by declaration in 

Form E-15. The audit officer further suggested to levy tax @ 

1% on `10,10,92,428.50 and after deducting a sum of 

`5,43,268.84 towards carry forward ITC, to demand 
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`4,96,747.30 towards entry tax and to impose penalty of 

`9,93,494.60 u/s. 9C(5) of the OET Act.  

2(a)  The assessing authority, in order to complete the 

assessment, issued notice in Form E-30 to the dealer-

assessee and in response to which, it appeared through his 

Advocate and produced the books of account for verification. 

The assessing authority on verification of the books of 

account found that the dealer-Company effected total 

purchase of scheduled goods worth `5,08,98,312.22 from 

outside the State out of which raw materials worth 

`58,18,373.30 was purchased and the balance amount was 

purchase of capital goods. The assessing authority also 

found the total sale of scheduled goods on which entry tax 

payable was worth `12,47,89,568.50 in respect of which the 

dealer-assessee furnished Form E-15. The assessing 

authority calculated the entry tax on purchase at 

`5,26,626.39 and on sale @ 0.5% which came to 

`6,23,947.85. The total entry tax calculated was 

`11,50,574.24 (purchase `5,26,626.39 + sale `6,23,947.85) 

against which set off of `9,903.25 was allowed and after 

deduction of entry tax paid by the dealer by way of challan 

amounting to `7,96,402.00, balance due was calculated at 

`3,44,268.99. The total tax due to the dealer was calculated 
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at `8,87,537.83, which includes carry forward entry tax of 

`5,43,268.84. The assessing authority also levied penalty of 

`17,75,075.66 as per Section 9C(5) of the OET Act and the 

total demand raised was `26,62,613.00. 

2(b).   The dealer-respondent challenging the 

aforementioned order of assessing authority raising tax 

demand of `26,62,613.00 preferred appeal before the first 

appellate authority u/s. 16 of the OET Act. The first 

appellate authority on scrutiny of the materials on record 

reduced the tax demand of `26,62,613.00 to refund of 

`7,89,614.00 subject to verification of payment of 

`5,59,000.00 paid by the dealer-assessee towards entry tax 

vide chalan No. D7 dt. 10.08.2005 and chalan No. D9 dt. 

08.11.2005. The first appellate authority calculated total tax 

at `11,50,574.22 and allowed set off of entry tax to the tune 

of `5,84,785.82 as against set off `9,903.25 allowed by the 

assessing authority. It also accepted the payment of entry 

tax of `5,00,000.00 vide chalan No. D7 dt. 10.08.2005 and 

`59,000.00 vide chalan No.D9 dt. 08.11.2005 subject to 

verification. The tax liability of the dealer-assessee was 

calculated at `5,65,788.40 as against which the dealer had 

deposited a sum of `13,55,402.00 resulting in excess 

payment of `7,89,614.00 which the first appellate authority 
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held the dealer as eligible to avail refund/adjustment of tax 

of even amount. The State being aggrieved with the aforesaid 

finding of the learned first appellate authority preferred the 

present second appeal.  

3.   The sole contention that was raised and 

canvassed in the present second appeal challenging the 

impugned order of the first appellate authority reducing the 

tax demand of `26,62,613.00 as assessed by the assessing 

authority and directing for refund of `7,89,614.00 was that 

the first appellate authority committed serious illegality in 

allowing set off u/r. 19(5) of the OET Rules in respect of 

39,401.22 MT of coal worth `3,98,74,040.30. It was 

vehemently urged by the learned Standing Counsel (CT) for 

the State that coal not being the material which directly goes 

into the composition of finished product, the first appellate 

authority committed serious illegality in allowing set off 

respect of such materials. He, relying on the decision in  

case of Bhusan Power & Steel Limited Vs. State of Orissa 

and another, reported in [2012] 56 VST 50 (Orissa), 

argued that the scheduled goods purchased must be used 

as raw materials in manufacturing of the finished products 

to get benefit of set off. The coal used by the dealer-assessee 

is not a raw material which directly goes into the 
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composition of finished product, but is a material for the 

purpose of generating electricity which is essential to run 

the plant. The coal not being the raw material for 

manufacturing of sponge iron, the order of the first appellate 

authority allowing set off in respect of the said material is 

unsustainable in the eye of law.  

4.   On the other hand, learned Counsel for the 

dealer-respondent in terms of cross-objection filed, 

supporting the impugned order, vehemently urged that there 

is no illegality or impropriety in the impugned order of the 

first appellate authority allowing set off in respect of the coal 

which is essential for production of the sponge iron. He 

strenuously argued that the sponge iron cannot be produced 

or manufactured without the use of coal. Therefore, the 

contention raised by the learned Standing Counsel (CT) that 

coal does not directly go into the composition of the finished 

product is under misconception of law and does not sound 

good. The first appellate authority rightly allowed set off in 

respect of the coal used in production of the sponge iron.    

5.   We have heard the submissions put forth by 

both the parties, gone through the orders of both the forums 

below and materials available on record. On perusal of the 

orders of the forums below, it is found that both the forums 
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below have calculated total tax due at `11,50,574.22 

applying the same rate of tax. The only dispute is with 

regard to the set off of `5,84,785.82 allowed by the first 

appellate authority as against the set off of `9,903.25 

allowed by the assessing authority. Before answering the 

point that emerges for consideration in the present second 

appeal, it would be profitable to quote as under the relevant 

provisions of Rule 19(5) of the OET Rules, which provides 

set off of entry tax.  

Rule 19(5) – 

“The entry tax paid by the manufacturer of the 

scheduled goods on the purchase of raw materials 

which directly go into the composition of finished 

products by the manufacturer of the scheduled goods 

shall be set off against the entry tax payable under 

sub-rule (2) above by the selling dealer : 

Explanation – 

Where no entry tax is payable under sub-rule (2) of this 

rule on a part of sales effected, the set off admissible 

under this sub-rule shall be reduced proportionately.” 

 
6.   On reading of the provisions of Rule 19(5) of 

the OET Rules, it is crystal clear that the entry tax paid by 

the manufacturer of the scheduled goods on purchase of raw 

materials which directly go into the composition of finished 

products, shall be set off against entry tax payable under 
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sub-rule (2) by the selling dealer. In the present case, both 

the forums below found that the dealer-Company consumed 

iron ore to produce the finished product „sponge iron‟ at the 

ratio of 2 : 1 and adopting the admissible ratio at 1: 60 : 1 

found the Company to have consumed iron ore of 35,819.29 

MT and coal of 39,401.22 MT to manufacture 22,387.060 

MT of sponge iron. The first appellate authority disallowed 

the claim of adjustment against dolomite holding that the 

same was not raw material for manufacturing sponge iron, 

but accepted the contention of the dealer-assessee that coal 

is a raw material which directly goes into the composition of 

finished product and allowed set off in respect of the said 

material. Whether coal is raw material which directly goes 

into the composition of finished product or not has been 

answered by the Hon‟ble High Court of Orissa in the case of 

Bhusan Power & Steel Limited (supra). The Hon‟ble Court 

in para-16 of the judgment observed that coal is a raw 

material for the purpose of generating electricity, which is, 

in turn, essential to run the plant and for that it cannot be 

said that the coal is a raw material for manufacturing 

sponge iron, billets and HR coil. In view of this observation 

of the Hon‟ble Court, the first appellate authority was not 

correct in its approach in holding that the coal is a raw 
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material which directly goes into the composition of the 

finished products thereby entitling the dealer-assessee to 

avail set off in respect of the said material. Therefore, the 

impugned order of the first appellate authority allowing set 

off in respect of 39,401.22 MT of coal valued at 

`3,98,74,040.30 used in manufacturing of the sponge iron is 

unsustainable in the eye of law. The first appellate authority 

illegally and arbitrarily allowed set off thereby reducing the 

tax demand raised by the assessing authority. So far as the 

payment of entry tax of `5,00,000.00 vide chalan No. D7 dt. 

10.08.2005 and `59,000.00 vide chalan No. D9 dt. 

08.11.2005, the same is subject to the verification by the 

assessing authority. The first appellate authority should not 

have accepted the xerox copy of the chalans without 

verifying the original while calculating the tax liability of the 

dealer assessee and should have remitted the matter back to 

the assessing authority to verify the genuineness of the 

chalans and recompute the tax liability of the dealer-

assessee. 

7. In view of the foregoing discussions, we are 

of the considered view that the impugned order of the first 

appellate authority allowing set off u/r. 19(5) of the OET 

Rules in respect of coal of 39,401.22 MT worth 
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`3,98,74,040.30 is unsustainable in the eye of law as the 

same is not the raw material which directly goes into the 

composition of finished products entitling the dealer-

assessee to get set off as provided u/r. 19(5) of the OET 

Rules. Accordingly, the impugned order of the first appellate 

authority is set-aside and the matter is remitted back to the 

assessing authority to recompute the tax liability of the 

dealer-assessee in the light of the aforesaid observation of 

this Tribunal after verifying the genuineness of the entry tax 

paid by the dealer-assessee vide chalan Nos. D7 dt. 

10.08.2005 and D9 dt. 08.11.2005. Cross-objection is 

disposed of accordingly. 

Dictated & Corrected by me 
 
               Sd/-                          Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
             Sd/- 
            (Sweta Mishra) 
               2nd Judicial Member 
 
       I agree, 
              Sd/- 
         (S. Mishra) 
              Accounts Member-II  
 

       
 


