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O R D E R 

 

 
 

 This is a dealer’s appeal against the order of first appellate 

authority. In its’ own appeal when the dealer’s prayer to delete the 

demand towards balance tax due and penalty raised by assessing 

authority not only declined but also, enhanced, the unsuccessful dealer 

felt aggrieved has preferred this second appeal challenging the 

sustainability of the impugned order both in law and fact. 

2. The assessee-dealer M/s. Maa Bhawani Store was subjected 

to audit assessment u/s.42 of the Orissa Value Added Tax Act, 2004 
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(hereinafter referred to as, the OVAT Act) for the tax period 01.04.2007 

to 31.03.2012 on the basis of Audit Visit Report (in short, the AVR). The 

audit team has reported about less admitted tax to the tune of 

Rs.5,897.00 and wrong claim of ITC of Rs.8,812.00 by the dealer giving 

incorrect figure about closing stock position in the assessment year 

2007-08.  

 The Sales Tax Officer, Rourkela I Circle, Uditnagar as 

assessing authority held the dealer liable to pay balance tax of 

Rs.14,709.00, penalty of Rs.29,418.00, totaling the demand at 

Rs.44,127.00. 

3. Being aggrieved, the dealer carried the matter in appeal. 

The Joint Commissioner of Sales Tax (Appeal), Sundargarh Range, 

Rourkela as first appellate authority vide impugned order which is an 

exparte order, instead enhanced the demand taking consideration of the 

A.G. Audit report submitted in the intervening period i.e. after order of 

the assessing authority and before the impugned order. The first 

appellate authority has accepted the A.G. Audit report to the extent 

that, the dealer has made an wrong claim of ITC on the goods as per 

sec.20(9)(b) of the OVAT Act. In the result, it has raised the balance tax 

due from the dealer at Rs.36,887.00 with penalty at Rs.73,774.00, 

totaling to Rs.1,10,661.00 

4. When the matter stood above, the dealer knocked the door 

of this forum. It is contended that, the assessing authority has taken 

wrong figure of the closing stock of the year 2007-08 relatable to 

opening stock for the subsequent year 2008-09. It is the A.G. Audit 

report regarding wrong claim of ITC is baseless. It is also contended 

that, the impugned order is mechanical in accepting the A.G. Audit 

report since the order is a non-reasoned one, it cannot withstand in law, 

whereas it is also pleaded that, the penalty as imposed is not warranted 
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in the case in hand for no dishonest intention on the part of the dealer 

to avoid payment of tax.  

5. Revenue has contested the appeal by raising Cross 

Objection supporting the impugned order with the contentions like, 

sufficient opportunity was provided to contest the appeal before the first 

appellate authority but the dealer failed. There is no necessity of mens 

rea for imposition of penalty.  

6. From the rival contentions above, the questions framed for 

decisions are, 

(i) Whether the determination of balance tax due on the basis 

of audit report by the assessing authority which is became 

confirmed by the first appellate authority in the impugned 

order is just and proper? 

(ii) Whether the enhancement of the demand on the basis of 

A.G. Audit report which was taken into consideration by the 

first appellate authority in the appeal is in accordance to 

law? 

if yes 

(iii) Whether the allegation is found established as held by first 

appellate authority? 

(iv) Whether the first appellate authority has committed wrong 

in not allowing proper opportunity of being heard to the 

dealer, as such there was a violation of principle of natural 

justice in the case in hand? 

(v) Whether the imposition of penalty in the case in hand is 

wrong? 

7. Findings:- 

 For sake of convenience, the question No.(ii) & (iii) are taken 

up together for decision as both are interrelated. Here, in this case the 

audit visit report basing which the audit assessment was initiated 
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contains two number of allegations, one is less payment of admitted tax 

and another is wrong claim of ITC showing wrong claim of closing stock, 

whereas, in appeal, the first appellate authority took consideration of 

the A.G. Audit report which came into existence in a later period. 

Further, on the basis of that A.G. Audit report, it has proceeded to hear 

the dealer by giving a notice. Thereafter, when the dealer did not appear 

or failed to appear, he accepted the A.G. Audit report s true and 

enhanced the demand.  

8. Learned Counsel for the dealer draws attention of the forum 

to the notice for enhancement given to the dealer dtd.15.07.2016. It is 

argued that, the notice does not contain about the details of the A.G. 

Audit report. At the same time, learned Counsel strenuously argued 

that, whether the fact of A.G. Audit can be taken up in the audit 

assessment before the first appellate authority. Learned Counsel 

capitalized on the well settled principle laid down by the Hon’ble Court 

that, audit assessment cannot travel beyond the audit visit report. The 

report submitted by A.G. Audit team which is a subsequent event, it 

cannot be included in the audit assessment. The report at best would 

have been a basis for escaped assessment u/s.43 of the OVAT Act 

initiated separately. Notwithstanding the fact that, the report has 

substance both in law and fact but the same cannot be taken up in the 

audit assessment. The authoritative pronouncements as laid down by 

the Hon’ble Court in Bhusan Power & Steel Ltd. Vrs. State of Orissa 

and Others (2012) 47 VST 466 (Ori.), it can safely be said that, the 

first appellate authority has committed wrong in taking consideration of 

the A.G. Audit report in the appeal before him. Even though, it is an 

extended forum of assessment but it cannot travel beyond the audit 

visit report. So, inclusion of the A.G. Audit report and enhancement of 

the demand cannot withstand in law.  
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9. The dealer’s claim is, proper opportunity of being heard was 

not extended by the first appellate authority. The impugned order is an 

exparte one. The order as it revealed, three adjournments were given to 

the dealer. The appeal was finally heard on 29.09.2016, but thereafter 

another date was fixed to 21.10.2016. On that date when the dealer did 

not turn up, the appeal was disposed of on 01.11.2013. It is not 

understood after final hearing on 29.09.2016, why the case was posted 

to 21.10.2016 giving another opportunity to the dealer. Once final 

hearing took place the case should have been posted for final order. The 

final order was passed on 01.11.2013, then what was the purpose of the 

date i.e. 21.10.2016 is not known.  

10. Perused the impugned order, it is found that, the first 

appellate authority has mechanically accepted the findings of the 

assessing authority as well as the report of the A.G. Audit team. The 

order is cryptic.  

11. Reason is the heartbeat of every conclusion. It introduces 

clarity in an order and without the same, it becomes lifeless. Reasons 

substitute subjectivity by objectivity. Absence of reasons renders the 

order indefensible/unsustainable particularly when the order is subject 

to further challenge before a higher forum. Reliance is placed in the 

matter of Raj Kishore Jha Vs. State of Bihar & Ors. AIR 2003 SC 4664; 

Vishnu Dev Sharma Vs. State of Uttar Pradesh & Ors. (2008) 3 SCC 

172; Steel Authority of India Ltd. Vs. Sales Tax Officer, Rourkela I Circle 

& Ors. (2008) 9 SCC 407; State of Uttaranchal & Anr. Vs. Sunil Kumar 

Singh Negi AIR 2008 SC 2026; U.P.S.R.T.C. Vs. Jagdish Prasad Gupta 

AIR 2009 SC 2328; Ram Phal Vs. State of Haryana & Ors. (2009) 3 SCC 

258; Mohammed Yusuf Vs. Faij Mohammad & Ors. (2009) 3 SCC 513; 

and State of Himachal Pradesh Vs. Sada Ram & Anr. (2009) 4 SCC 422]. 

 A forum cannot be denied to a litigant. So, there is no 

reason before this Tribunal to decide this appeal on merit as the 
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impugned order does not contain any finding with reasons. It is a fit 

case where the matter should be remitted back to the first appellate 

authority for disposal afresh with a reasoned order.  

12. Keeping view the finding above, it is also held that, the 

other questions like less payment of admitted tax and wrong claim of 

ITC on stock discrepancy, it can be said that, in the remand case 

learned assessing authority should decide the questions afresh.  

 Accordingly, it is ordered. 

 In the conclusion it is held as follows. The impugned order 

is set aside. The matter is remitted back to the first appellate authority 

with the following directions.  

 The A.G. Audit report being beyond AVR cannot be 

considered in the audit assessment. It should be kept out of the present 

audit assessment. The taxing authority is at liberty to initiate separate 

escapement proceeding on the basis of A.G. Audit report subject to the 

law of limitation as applicable. In the remand case the first appellate 

authority will do well to decide the questions relating to the findings of 

assessing authority that includes the less payment of admitted tax, 

wrong claim of ITC, penalty and interest, it is attracted to the case in 

hand.  

 The appeal is allowed on contest accordingly.  

 
Dictated & corrected by me, 

 
    Sd/-             Sd/- 

      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

 


