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O R D E R 

 
 

 
 Both the appeals above relating to the self-same dealer 

involved with common question for decision arised out of orders of first 

appellate authority in assessment u/s.42 of the Orissa Value Added Tax 

Act, 2004 (hereinafter referred to as, the OVAT Act) for consecutive tax 

periods i.e. 01.04.2009 to 31.03.2010 and 01.04.2010 to 31.03.2011 
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hence, taken up together and decided by this common order for sake of 

convenience and to avoid conflicting opinion, if any. 

2. The Revenue is the appellant questioning the ITC allowed to 

the dealer by the first appellate authority on purchase of lubricants. The 

dealer-respondent is a proprietorship concern engaged in stone 

crushing unit with other business activities. Audit Visit Report (in short, 

the AVR) by a duly constituted audit team suggested for audit 

assessment with the allegations that, the dealer has availed ITC wrongly 

on lubricants since the lubricant has not been incorporated in the 

Registration Certificate of the dealer. For the assessment period 2009-

10, the dealer has wrongly availed ITC of Rs.43,611.00, whereas for the 

subsequent period 2010-11 the dealer has wrongly availed ITC of 

Rs.22,142.00. On the basis of above AVR, in the audit assessment 

u/s.42 of the OVAT Act the assessing authority has held that, the 

dealer‟s R.C. does not contain the lubricant and the lubricant so 

purchased is of no direct use in the crushing unit of the dealer, hence 

ITC is not admissible to the dealer on purchase of such lubricant.  

3. Felt aggrieved by the aforesaid findings of assessing 

authority, the dealer carried the matter before first appellate authority 

by separately appeals against separate assessment orders for both 

assessments years mentioned above. The first appellate authority, 

however accepted the plea of the dealer and allowed ITC. The first 

appellate authority has held that, the R.C. of the dealer contain 

lubricant and the lubricant is being used as consumable/input in the 

processing unit, the dealer is entitled to ITC as claimed.  

4. When the matter stood thus, Revenue being aggrieved by 

the order of first appellate authority has preferred this appeal. The 

contention of the Revenue is, the dealer is not a manufacturer. The 

lubricant used is not an input and it has got no direct use in the 

manufacturing process and further this lubricant does go into the 
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finished product. So, ITC is not admissible to the dealer against 

lubricant.  

5. Both the appeals are heard with Cross Objection from the 

side of the dealer, wherein and whereby the dealer has supported the 

order of first appellate authority.  

6. Advancing argument on behalf of the appellant-Revenue, 

learned Standing Counsel Mr. Agarwal argued that, the dealer is not 

engaged in manufacturing activities and the lubricant used by the 

dealer is not directly used in the processing activities and further the 

lubricant does not go into the end product in the processing activities. 

So, the dealer is not entitled to ITC and to that effect the first appellate 

authority has gone wrong.  

 Per contra, learned Counsel for the dealer strenuously 

argued that, the AVR suggested for audit assessment with the specific 

allegation that, the R.C. of the dealer does not contain lubricant, so the 

ITC is not admissible to the dealer. In that case, there is no scope in the 

hands of the assessing authority to enquire into the fact that, the 

lubricant is used as a consumable or not and/or the dealer is a 

manufacturer or not. The inquiry should be confined to the allegations 

in AVR i.e. whether the R.C. contains lubricant or not. While advancing 

argument as such, learned Counsel furnished the xerox copy of the R.C. 

of the dealer indicating therein that, lubricant is already entered in the 

R.C. in item No.3.  

7. Perused the order of first appellate authority. The same as it 

revealed, the first appellate authority has taken cognizance of the fact 

that, the R.C. of the dealer contain lubricant and accordingly has 

dropped the charge brought by the audit team. However, both the fora 

below have gone into the other point that, the lubricant used by the 

dealer is input on which ITC is admissible or not? The assessing 

authority has decided this question in negative against the dealer, 
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whereas the first appellate authority has reversed the findings and held 

it in favour of the dealer though this question has not been discussed 

elaborately in the impugned order.  

 The definition of input as per sec.2(25) of the OVAT Act 

includes manufacturing as well as processing. So, at the outset it can 

be said that, the argument of the learned Counsel for the dealer is not 

conceivable to the extent that, the ITC is available only in the 

manufacturing activities. It is also available in case of processing 

activities. Use of lubricant in the machine which is ultimately used in 

the processing work if attracts ITC is the question and answering to it, 

we can rely upon the decisions in Reliance Industries Ltd. v. Asst. 

Commissioner of Sales Tax and Others [2008] 15 VST 228 (Orissa), 

whereby it is held as follows:- 

 “ii) the consumables directly used in such manufacturing 

process for production of finished product. Therefore, it is 

not at all necessary that consumables in order to qualify as 

„input‟ should directly go into composition of finished 

product. What is required is that consumables should be 

directly used in manufacturing process for production of 

finished product. The expression „directly go into 

composition of finished product‟ and „directly used in 

manufacturing or processing of finished product‟ are not 

one and same thing. There is a clear distinction. In the 

former, while the goods directly go into composition of 

finished product, in the latter, the consumable is directly 

used in the manufacturing process of finished products. It 

has already been held that furnace oil is consumable 

which is directly used in the manufacturing process for 

production of finished product. Certainly it does not 

directly go into composition of finished product. In spite of 



5 

 

the same, since „input‟ as defined under Section 2(25) of 

the OVAT Act includes consumable which directly used in 

manufacturing of finished products, furnace oil is nothing 

but an „input‟ and tax paid on purchase of such input shall 

qualify for set off against the output tax.”  

 

8. Thus, from the discussion above, here we can sum up as 

follows. The AVR and the findings of assessing authority that, the 

dealer‟s R.C. does not contain goods like lubricant, so ITC is not 

admissible is wrong in fact as the R.C. of the dealer found to have 

contained lubricant. Accordingly, there is no reason for the assessing 

authority to deny ITC admissible to the dealer. Further, since the 

lubricant is used in the machine which is used in the processing work, 

in that event taking cue from the authorities in Reliance Industries Ltd. 

(supra) here it is said that, the dealer is entitled to ITC on the lubricant. 

Thus, the findings of first appellate authority calls for no interference 

hence confirmed.  

 Accordingly, it is ordered. 

 The appeals sans merit are dismissed on contest.  

 
Dictated & corrected by me, 

 

    Sd/-             Sd/- 
      (S. Mohanty)                           (S. Mohanty) 
1st Judicial Member                 1st Judicial Member 

 
 

 

 

 


