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ORDER 

 
This appeal is preferred against the order 

dtd.03.05.2008 passed by the learned First Appellate 

Authority/Asst. Commissioner of Sales Tax, Cuttack-II Range, 

Cuttack (in short, FAA/ACST) in First Appeal Case 

No.AA/205/CUIIK/2007-08 confirming the order of assessment 

passed by the learned Assessing Officer/Sales Tax Officer, 

Kendrapara Circle, Kendrapara (in short, LAO/STO) for the 

period 2004-05 u/s.12(4) of the Odisha Sales Tax Act, 1947 

(in short, OST Act) allowing refund of Rs.38,44,902/-. 

2.  The case at hand is that, the appellant-company is 

engaged in the execution of works contract. During the course 

of assessment the appellant has produced the copies of 
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agreement of works executed, TDS Certificate, accounts of 

purchases of goods from inside as well as outside the State 

and accounts of utilisation of way bills. The appellant company 

had claimed deductions at Rs.29,64,54,395.00 towards the 

expenses incurred on labour and service charges in the 

execution of works contract. But he could not produce the 

relevant labour register and muster roll in support of his 

payment towards labour and service charges. Therefore, this 

claim was disallowed by the LAO. After examining the nature 

of works executed the LAO has categorised all the works 

executed into three broad heads such as Canal/Earth work, 

bridge/construction/building works, and Road works in which 

he has allowed deduction towards labour and service charges 

@65%, 35% and 45% from the gross receipt at 

Rs.2,69,16,097.00, Rs.14,69,70,361.00 and 

Rs.32,02,04,200.00 calculated at Rs.1,74,95,663.00, 

rs.5,14,39,626.35 and Rs.14,40,91,990.00 respectively. 

Further deductions were allowed by the LAO towards the 

utilisation of 1st point tax paid goods utilised in the execution 

of works contract that were purchased from the registered 

dealers inside the State as follows : 

Sl.No.  Item   Amount 

1.     Consumables (Diesel & Petrol)

 Rs.4,24,40,010.92 
2.     Spare Parts    Rs.    75,32,575.27 

3.    Cement    Rs.2,80,24,698.00 
4.     Bitumen    Rs.    32,36,170.70 

5.    Iron & Steel   
 Rs.5,05,61,850.06 

6.    Spare & consumables  Rs.    11,89,931.59 

     Total      Rs.13,29,85,236.54 
 

The claim of deduction towards departmental materials to the 

tune of Rs.71,53,884.00 was allowed by the LAO as the 
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department has certified the utilisation of the same in the 

execution of works contract. The claim of deductions to the 

tune of Rs.1,83,803/- was allowed by the LAO towards the 

hire charges of machinery incurred in the execution of works 

contract as the contractee deducted the same from the 

payment of the appellant at source. Further an amount of 

Rs.5,17,666.00, the claim towards laboratory charges, bank 

charges and other miscellaneous charges was allowed by the 

LAO as the same was verified with the bill statement which 

were reflected in the bills receipt of the related department. 

The appellant company has purchased the following goods 

from outside the State that were utilised in the execution of 

works contract. 

1. Cement : Rs.7,67,263.00 

2. Steel : Rs.54,93,520.90 

3. Bitumen : Rs.2,61,17,710.73 

4. Spare parts: Rs.25,64,251.25 

5. Bullah/Timber : Rs.2,08,260.00 

6. LDO : Rs.46,54,535.24 

 The GTO and the TTO were accordingly determined at 

Rs.49,40,90,658.00 and at Rs.14,02,23,089.06 respectively 

after allowing deductions towards expenditure on account of 

labour and service charges, cost of consumables and cost of 

tax suffered goods purchased from registered dealers inside 

the States that were utilised in the execution of works contract 

and the cost of hire charges, laboratory charges and other 

miscellaneous charges at Rs.21,30,26,979.40, 

Rs.13,29,85,236.54 and Rs.78,55,353.00 respectively. The 

TTO was taxed in the following manner : 
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OST @4% on Rs.54,93,520.90 (Iron & Steel) = Rs.2,19,740.83 

OST @8% on Rs.2,61,17,710.73 (Bitumen)    = Rs.20,89,416.85 

OST @8% on Rs.25,64,251.25 (Spare parts)   = Rs.2,05,104.10 

OST @8% on Rs.10,04,17,547.88  

       (Works Contract) = Rs.80,33,403.83 

OST @12% on Rs.2,08,260.00 (Timber)      = Rs.24,991.20 

OST @12% on Rs.7,67,263.00 (Cement)      = Rs.92,071.56 

OST @20% on Rs.46,54,535.24 (LDO)      = Rs.9,30,907.04 

     Total       = Rs.1,15,95,671.41 

 
 Surcharge @10% on tax due was calculated at 

Rs.11,37,593.05. Thus tax and surcharge together was 

calculated at Rs.1,27,33,264.46. The dealer was seen to have 

paid TDS at Rs.1,65,78,166.00. Therefore, the LAO allowed 

refund of Rs.38,44,901.54 or Rs.38,44,902.00 in assessing 

the case. 

3.  Being aggrieved with the order of assessment, the 

dealer preferred first appeal before the learned ACST, Cuttack-

II Range, Cuttack, who confirmed the order of assessment. 

4.  Being dis-satisfied with the order of the learned 

FAA/ACST, State has preferred the present second appeal. 

5.  Cross objection is filed by the dealer-respondent in 

this case.  

6.  Heard the contentions and submissions of both the 

parties in this case. Perused the grounds of appeal, cross 

objection vis-a-vis materials available on record including the 

orders of the fora below. On perusal of the case record, it 

becomes clear that the dealer has executed works contract. 

During the course of assessment, the dealer had claimed 
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labour and service charges @60% from the gross receipt, but 

could not be able to produce the muster roll/labour payment 

register towards the payment of labour and service charges 

incurred in the execution of works contract. So, the claim at a 

flat rate @60% on the gross receipt involving various types of 

works was not accepted by the LAO. As the labour and service 

charges differs from one type of work to another. The 

assessment order reveals that the LAO has categorised all the 

works executed by the dealer into three broad heads i.e. 

Canal/Earth work, Bridge/Construction/Building work and road 

work and has calculated rightly the payments received 

towards the above three heads at Rs.2,69,16,097.00, 

Rs.14,69,70,361.00 and Rs.32,02,04,200.00 respectively and 

allowed labour and service charges @65%, 35% and 45% and 

Canal/Earth work/Bridge/Construction/Building work and Road 

work respectively. With regard to the contention of the State 

that the labour and service charges allowed is not 

proportionate to work executed by the dealer, let us have a 

glance to Rule 4-B of the Orissa Sales Tax (Amendment) 

Rules, 2010. The language which is entailed in Rule 4-B is as 

follows : “In case of works contract, deduction of the 

expenditure incurred towards labour and service as provided 

in Section 5(2) AA of the Act shall be subject to production of 

evidence in support of such expenses to the satisfaction of the 

Assessing Authority. In the cases where a dealer executing 

works contract, fails to produce evidence in support of 

expenses incurred towards labour and service as referred to 

above, or such expenses are not ascertainable from the terms 

and conditions of the contract or the books of accounts 

maintained for the purpose are found to be not credible, 
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expenses on account of labour and service shall be determined 

at the rate specified in the table below : 

 
Sl.No.    Nature of works Percentage of labour 

     Works Contract service and like charges 
     of the total value  

of the works 
____________________________________________ 

(1)   (2)     (3) 
 

1. Structural works     35% 
2. Earth work, Canal work, 

Embankment work etc.    65% 

3. Bridge work     35% 

4. Building work     35% 

5. Road work      45% 

__________________________________________________ 

 So, it becomes evident that Rule 4-B prescribes the 

deductions towards labour and service charges for different 

nature of works. The nature of work executed by the dealer-

assessee is squarely covered under Rule 4-B of Orissa Sales 

Tax Amendment Rules, 2010. So in view of Rule-4B of OST 

Rules inserted by the Finance Department Notification 

dtd.06.02.2010 bearing SRO No.40/2010 effective from 

dtd.30.07.1999 and introduced by the State Government 

pursuant to the judgment of Hon’ble High Court of Orissa in 

Larsen & Toubro, 12 STC 31 (Ori) case the deducted allowed 

by learned FAA towards labour and service charges is just, 

proper, reasonable and according to law. 

7.  With regard to other contention of the dealer that 

the LAO has not given credit for an amount of Rs.42,205/- at 

the time of assessment towards the claim of TDS deducted 

from the bills of the dealer at the time of payment, but on 

thorough scrutiny of the case record as well as the order of 
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the learned FAA, it becomes quite transparent that, no 

certificate has been produced by the dealer to substantiate 

such claim of TDS. So, in absence of required certificate, 

disallowing the claim of giving credit of TDS is quite genuine. 

8.  So, in view of the above analysis, we are of the 

considered view, that the fora below have rightly allowed 

deduction towards labour and service charges resorting to 

Rule 4(B) and OST amendment rules, 2010, therefore the 

impugned order of the forums below need no interference. 

9.  In the result, the appeal filed by the State is 

dismissed and the order of the learned FAA is hereby 

confirmed. The cross objection filed by the dealer-respondent 

is disposed of accordingly. 

 
Dictated and Corrected by me, 

 
      Sd/-           Sd/- 

      (S.K. Rout)                      (S.K. Rout) 
    2nd Judicial Member                   2nd Judicial Member 

 
                  I agree,  

                 Sd/- 
                  (A.K. Das) 

                 Chairman 
   I agree, 

 

                Sd/- 
              (M. Harichandan) 

            Accounts Member-I 
 


