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For the Appellant          …  Mr. D.K. Singh, G.M. (F&A) & 

     Mr. K. Kurmy, Advocate  
For the Respondent  …  Mr. M.S. Raman, A.S.C. 

------------------------------------------------------------------------------------ 

Date of hearing: 19.09.2019    ****     Date of order: 01.10.2019 
------------------------------------------------------------------------------------ 

O R D E R 

 
 

 
 The assessee-dealer in an assessment u/s.42(4) of the 

Orissa Value Added Tax Act, 2004 (hereinafter referred to as, the 

OVAT Act) being unsuccessful to establish its claim of ITC against 

purchase of coal before both the fora below has preferred this appeal 

against the order of first appellate authority.  

2. The appellant-dealer is a manufacturer of Sponge 

Iron/M.S. Billet and cement and refractories as well. On the basis of 
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Audit Visit Report (in short, the AVR), the appellant was assessed 

u/s.42 of the OVAT Act for the tax period 01.04.2007 to 31.03.2010. 

In the audit assessment, the appellant was denied ITC to the tune of 

Rs.6,57,189.00 on coal. However, the dealer was assessed to get 

refund of Rs.1,90,93,159.00 by the order of assessing authority. Felt 

aggrieved, particularly against the findings of denial of ITC on coal, 

the dealer knocked the door of first appellate authority. On 

recalculation of tax liability though the refundable amount became 

enhanced to Rs.2,06,56,786.00 in other points of controversy, but ITC 

on coal was denied since the findings of learned assessing authority 

on this point upheld in the impugned order which prompted the 

dealer to knock the door of this Tribunal. 

3. Challenge is the confirming finding of first appellate 

authority regarding ITC on coal used in captive power plant to 

generate electricity necessary for manufacturing of sponge iron. The 

dealer‟s contention is, the coal purchased by it used as consumable 

covered under the definition input as per sec.2(25) of the OVAT Act 

thereby the ITC is admissible on it. It is contended that, the first 

appellate authority has committed error in its confirming order by 

treating the issue of coal in generation of electricity is an indirect use 

i.e. in contravention to the interpretation and well settled principle 

laid down by the Hon‟ble Courts, hence not sustainable in law.  

4. State of Odisha on the other hand denied the claim of the 

dealer and inter alia contended that, the coal is not an input as it 

does not directly go into the end product. So, ITC has been rightly 

disallowed by the authorities below.  

5. Questions framed for decision in this appeal are, 

(i) Whether coal used for production of steam in turn used 

in generation of electricity in the captive power plant to be 

treated as direct use as consumable falls within the 

connotation of input defined u/s.2(25) of the OVAT Act,  
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if Yes 

(ii) Whether the ITC is admissible on coal as claimed by the 

dealer? 

6. Findings:- 

 The instant dealer has claimed ITC on coal. The coal 

purchased is used by the dealer in the generation of electricity and 

the electricity so generated is utilized in the manufacture of finished 

goods/end product. According to the dealer, the manufacturing is so 

integrated and inseparable that the use of coal in the manufacturing 

process is to be treated as used directly in the manufacturing of end 

product. 

7. To controvert the claim of the dealer, the plea of the State 

is, coal is used to generate electricity, whereas electricity is required 

for manufacturing of end product like sponge iron or billet. Coal is not 

the only source to produce electricity. Further, it is the electricity but 

not the coal is used as consumable involved directly in the production 

of sponge iron. Use of coal is at the option of manufacturer and this 

use is necessarily an indirect use in the manufacturing process.  

8. With these rival pleas when the dealer claims the 

connotation input encompass coal as a consumable in the 

manufacturing of sponge iron. Conversely, the plea of the Revenue is, 

neither the coal keeps its entity in the end product nor it used directly 

as a consumable in the manufacturing process to attract the 

definition of input to describe the use as a direct use as consumable.  

Provision u/s.2(25) of the OVAT Act reads as follows:- 

 “Sec.2(25) of OVAT act :- Input means any goods 

purchased by a dealer in course of his business for resale 

or for use in execution of works contract, in processing or 

manufacturing, where such goods directly or goes into 

composition of finished product or packing of goods and 
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includes consumable directly used in such processing or 

manufacturing”. 

9.  At the outset it is pertinent to mention that, the question 

raised for decision is not new to this Tribunal. Further, noteworthy to 

mention that several judicial pronouncements laying the precedent on 

this question are there, followed by us time to me in identical matters. 

For better appreciation same are reproduced below:- 

 In Reliance Industries Ltd. v. Asst. Commissioner of 

Sales Tax and Others [2008] 15 VST 228 (Orissa), it is held that, 

 “ii) the consumables directly used in such manufacturing 

process for production of finished product. Therefore, it is 

not at all necessary that consumables in order to qualify 

as „input‟ should directly go into composition of finished 

product. What is required is that consumables should be 

directly used in manufacturing process for production of 

finished product. The expression „directly go into 

composition of finished product‟ and „directly used in 

manufacturing or processing of finished product‟ are not 

one and same thing. There is a clear distinction. In the 

former, while the goods directly go into composition of 

finished product, in the latter, the consumable is directly 

used in the manufacturing process of finished products. 

It has already been held that furnace oil is consumable 

which is directly used in the manufacturing process for 

production of finished product. Certainly it does not 

directly go into composition of finished product. In spite 

of the same, since „input‟ as defined under Section 2(25) 

of the OVAT Act includes consumable which directly used 

in manufacturing of finished products, furnace oil is 

nothing but an „input‟ and tax paid on purchase of such 

input shall qualify for set off against the output tax.”  
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In National Aluminium company Limited v. Deputy Commissioner 

of Commercial Taxes, Bhubaneswar III Circle, Khurda [2012] 56 

VST 68 (Orissa), it is held as follows:- 

 “That on a conjoint reading of the definitions of “input”, 

“input tax” and “input-tax credit”, respectively, in section 

2(25), (26) and (27) of the Act, it is clear that a registered 

dealer under the Act shall be entitled to set-off the tax 

paid on the purchase of goods effected by such dealer 

either for resale or for use in execution of works contract 

or for manufacture and processing against the output tax, 

that is the tax payable on sale of any taxable goods. The 

dealer was not engaged in producing and selling 

electricity but in manufacturing and selling of aluminium, 

aluminium ingots and sheets and in order to 

manufacture these goods electrical energy was required. 

To generate energy coal, alum, caustic soda and other 

consumables were necessary which the dealer purchased 

on payment of tax. Thus, the generation of electrical 

energy in the captive power plant was integrally 

connected with the ultimate production of finished goods. 

Therefore, the goods required in the process of generation 

of electrical energy would fall within the expression “in 

the process of manufacturing”. Therefore, coal, alum, 

caustic soda, and other consumables used for generation 

of electricity were to be treated as “inputs” as defined 

under section 2(25) of the Act and the tax paid on 

purchase of coal, alum, caustic soda and other 

consumables could be claimed as input-tax credit under 

section 2(27) of the Act against the tax payable on sale of 

finished products, i.e., aluminium, aluminium ingots and 

sheets. It is not necessary that in order to qualify as input 
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coal, alum, caustic soda and other consumables used in 

manufacturing of electrical energy should directly go into 

composition of the finished products : what is required is 

that those goods should be directly used in 

manufacturing and processing for production of finished 

goods. Direct relation means without which manufacture 

of any product is not possible at all. 

In J.K. Cotton Spinning & Weaving v. STO (1996) 16 STC, it is 

held that, 

  “The expression “in the manufacture of goods” in 
section 8(3)(b) should normally encompass the entire 
process carried on by the dealer of converting raw 

materials into finished goods. Where any particular 
process is so integrally connected with the ultimate 

production of goods that, but for that process, 
manufacture or processing of goods would be 
commercially expedient, goods required in that process 

would fall within the expression “in the manufacture of 
goods”. 

  The process of designing may be distinct from the 

actual process of turning out finished goods. But there is 
no warrant for limiting the meaning of the expression “in 

the manufacture of goods” to the process of production of 
goods only. The expression “in the manufacture of goods” 
takes in within its compass, all processes which are 

directly related to the actual production. Drawing and 
photographic materials falling within the description of 

goods intended for use as “equipment” in the process of 
designing, which is directly related to the actual 
production of goods and without which commercial 

production would be inexpedient, must be regarded as 
goods intended for use “in the manufacture of goods”. 

 

The principle settled in the matter of J.K. Cotton (supra) is followed in 

Brahmaputra Mettalics Limited v. State of Jharkhand and Others 

(2019) 67 GSTR 277 (Jharkhand) with the observation that, the use 

of coal by the dealer for generation of electricity, which in turn, was 

used for manufacturing of finished product was integrally connected 

with the ultimate finished goods. So, in the circumstance, coal is to be 
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treated as raw materials for production of finished goods i.e. sponge 

iron and billet. In a similar matter, in the case of Saurashtra Calcine 

Buxite & Allied Industries v. State of Gujarat 91 STC P. 435 etc., 

it held that:- 

 “On a careful examination of the entire process being 

adopted for the manufacture of the end product, we are 
satisfied that heat treatment was the key process in the 
manufacture and that the above said process could not 

have been acquired without the use of furnace oil. If the 
furnace oil is not to be used, the heating process could 

not have been achieved. It is therefore abundantly clear 
that furnace oil in both the reference must be regarded as 
processing material and not merely as a fuel…..” 

10. In the case in hand it is undisputed that, coal is used to 

produce electric energy and the electric energy so produced used as a 

consumable in manufacturing of sponge iron. The argument of the 

learned Standing Counsel is, other methods without use of coal in 

such manner could have been adopted to manufacture sponge iron, 

so, coal used by the dealer cannot be treated as consumable. The 

argument is not conceivable because other methods are possible, that 

does not mean, the coal used as consumable by the dealer is wrong. 

11. Thus, keeping view the authoritative pronouncements 

above hardly any scope is left to distinguish the case in hand from the 

judicial precedents above. We are not unaware of the SLP pending 

before the Hon‟ble Supreme Court challenging the correctness of the 

ratio laid down in National Aluminium company Limited v. Deputy 

Commissioner of Commercial Taxes (supra) as claimed by Revenue 

but till the ratio laid down by the authorities mentioned above holds 

the field the irresistible conclusion is, use of coal in the captive power 

plant to produce electric energy to be used in manufacturing of 

sponge iron and billet is nothing but an input.  

12. The next point before us is, whether ITC is admissible on 

such input? Learned Addl. Standing Counsel, Mr. Raman has 

sincerely and earnestly made an attempt to develop a new plea in this 
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second appellate stage with his wisdom that, even though the use of 

coal in the manufacturing of sponge iron is treated as input but in the 

fact involved in the case in particular, the dealer is not entitled to ITC. 

However, in accordance to the ratio laid down by the authorities 

mentioned above, avoiding elaborate discussion, we are of the 

consensus view as below:- 

  In view of the above, we are of the considered view that 

coal, purchased by the dealer on payment of tax and used for 

generation of electrical energy in the Captive Thermal Plant which is 

in turn used in the process of manufacture of finished product like 

sponz and billets etc. taxable under the OVAT Act. are input as 

defined under Section 2(25) of the OVAT Act and the tax which has 

been paid on such purchases can be claimed as input tax credit under 

Section 2(27) of the OVAT Act against the tax payable on sale of 

finished products. In ultimate analysis we conclude in showing that, 

ITC on coal used by dealer as input has been wrongly disallowed by 

both the fora below. 

 In the wake of above, it is ordered. 

 The appeal is allowed on contest. The appellant-dealer is 

entitled to ITC on purchase of coal used as input. Calculation be 

made accordingly.  

Dictated & corrected by me, 

           Sd/-             Sd/-  
 (Subrata Mohanty)                     (Subrata Mohanty) 
1st Judicial Member                1st Judicial Member 

I agree, 
 

                Sd/-       
           (Suchismita Misra) 
                 Chairman 

    I agree,     
       
           Sd/-    

            (R.K. Pattnaik) 
                        Accounts Member-III 


