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O R D E R 

 
 

 
      S. Mohanty 
1st Judicial Member  

 
 Assessee is the appellant before us. Challenge is the 

confirming order of First Appellate authority in an re-assessment u/s 

10of the OET Act. Prayer is to delete the demand raised towards tax 

due and penalty determined in the concurrent finding of both the fora 

below declaring it as bad in law and fact as well. 
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2. M/s. Krishi Rasayan, the appellant before us is engaged 

in manufacturing of pesticides of 53 varieties. It purchases 

goods/inputs/raw materials from outstate and inside dealers on 

payment of Entry Tax as per the entries in its R.C. relatable to tax 

schedule under the Act to the satisfaction of the taxing authority over 

the periods. For the tax period 01.04.2007 to 31.03.2012, the dealer 

was assessed u/s.9C of the Orissa Entry Tax Act, 1999 (hereinafter 

referred to as, the OET Act). When the matter stood thus, A.G. Audit 

report occasioned the basis for reopening of the assessment invoking 

provision u/s.10 of the OET Act. 

3. In its report, the A.G. Audit observed that, the dealer was 

granted license to manufacture insecticides produced from different 

chemicals including goods like chemical grade pesticides under 

caption of only “pesticides” as reflected in the R.C. or invoices. Since 

the chemical grade pesticides comes under the entry Sl. No.73 of Part-

I of the schedule under the heading of “chemical used for any 

purpose”. The goods purchased as such is taxable but the dealer is 

found guilty of non-payment. 

4. Learned DCST, Bhadrak Circle, Bhadrak as assessing 

authority reopened the assessment on the basis of objection in the 

A.G. Audit Report for the period 01.04.2007 to 31.03.2012 and in the 

assessment learned assessing authority has treated the technical 

grade pesticides purchased by the dealer as a type of chemical 

covered under entry Sl. No.73 of Part-I of the schedule, in the result 

the dealer was found short levy of Entry Tax to the tune of 

Rs.77,17,023.00. While raising the aforesaid amount as tax due, 

penalty of Rs.1,54,34,046.00 was also imposed invoking sec.10(2) of 

the OET Act. 

5. The matter was carried in appeal before the first appellate 

authority. Learned JCST, Balasore Range, Balasore  as first appellate 

authority vide impugned order dtd.13.09.2017 confirmed the demand 

raised by the assessing authority by reiterating the views like, the 
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technical grade pesticides comes under the entry Sl. No.73 of Part-I of 

the schedule.  

 Felt aggrieved by the confirming order as aforesaid, the 

dealer knocked the door of this forum. 

Dealer’s contention 

6. The dealer has challenged the maintainability of 

reassessment proceeding u/s.10 of the OET Act as it is nothing but 

mere change of opinion by the assessing authority on mechanical 

acceptance of A.G. Audit report without forming any opinion 

independently. The reassessment is barred by limitation as per 

sec.10(1) of the OET Act. It is alleged that, both the fora below have 

confused and misdirected by the terms used by themselves relating to 

the goods in controversy such as raw materials like “chemical”, 

“chemical grade pesticides”, “pesticides” and “chemical” and 

“technical pesticides”. The goods like “pesticides” purchased and used 

by the dealer as raw materials are not taxable being not covered 

under the tax schedule. Since the dealer‟s claim of non-tax liability on 

the self-same goods for the periods prior to and after the disputed 

periods was accepted by the same taxing authority, the dealer cannot 

be held liable for a particular period which is against the principle of 

consistency, resultant penalty as imposed is challenged as not 

warranted in the facts and circumstances of the case in hand.  

7. Revenue contested the appeal by advancing Cross 

Objection contending inter alia, the findings of first appellate 

authority are just and proper. The pesticides/chemical grade 

pesticides are nothing but chemicals as the meaning derived from 

foreign dictionary, so the dealer is liable to pay tax on it. Further, 

penalty imposed is just and proper because it is mandatory as held by 

the authorities time to time.  

8. The questions raised for decisions are as follows, 
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(i) Whether the reopening of the assessment on the basis of 

A.G. Audit report in the case in hand is mere change of 

opinion on mechanical acceptance of the A.G. Audit 

report and without forming any opinion independent of 

the A.G. Audit report, hence not maintainable? 

(ii) Whether the dealer cannot be held liable on application of 

the rule of principle of consistency to the case in hand? 

(iii) Whether the assessment is time barred, and is required 

to be vitiated at the inception? 

(iv) If the goods like pesticides/technical grade pesticides is 

covered under entry Sl. No.73 of Part-I of the schedule of 

the OET Act? 

(v) If the penalty  imposed is warranted in law  in the case in 

hand? 

(vi) What order? 

9. Question No.(i) & (ii) 

 Advancing the claim of the appellant learned Counsel, Mr. 

Kar strenuously argued that, here in the case in hand, the 

reassessment is nothing but change of opinion which is not 

permissible under law. It is submitted that, the dealer was originally 

assessed by the self-same assessing authority. However, in later 

period on the basis of A.G. Audit report, the assessment was reopened 

mechanically. In support of his claim, learned Counsel Mr. Mar 

placed reliance in the matter of (I) Naba Bharat Ferro Alloys Ltd. v. 

State of Orissa (2010) 31 VST 319 (Ori.),(ii) Binani Industries v. 

A.C.C.T. (2007) 6 VST 783 (SC),(iii) Commissioner of Income Tax 

v. Kelvinator of India Ltd. (2010) 2 SCC 723,(iv) Ravi Prakash 

Refineries Pvt. Ltd. v. State of Karnataka (2016) 93 VST 441 

(SC),(v) Sarada Mines Pvt. Ltd. v. State of Orissa (2017) 103 VST 

122 (Ori.). 

 Per contra, learned Standing Counsel Mr. Agarwal argued 

that, in the case in hand reopening is not a change of opinion as there 
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is no rule of estoppel against statute the assessing authority acting 

upon the A.G. Audit report has rightly reopened the assessment. He 

placed reliance in the matter of Bindlish Chemical & 

Pharmaceutical Works v. CST (1993) 89 STC 102 (Ori.) and in 

Larsen and Turbo ltd v. State of Jharkhand (2017) 103 VST 1 

(SC).  

10. Reopening of a completed assessment is not allowed on a 

issue which was based on nothing but a change of opinion on the 

same set of facts and circumstances which were  already in 

knowledge of the taxing authority during assessment proceeding . 

Reliance is placed in the matter of Income Tax Officer vrs. 

Techspan India (P) Ltd.& anr,(2018)302CTR(SC)74. “Change of 

opinion on the basis of self-same material cannot be a reason to 

believe that, a case of escaped assessment exists requiring 

assessment proceeding to be reopened.” Binani Industries Limited 

V. Asst. Commissioner of Sales Tax (2007) 6 VST 783 (SC) relied 

upon.  

           In the case in hand there is no plea that any of the goods 

purchased by the dealer was not brought to the notice of the 

Assessing Officer or the audit team when suggested for regular audit 

assessment u/s 9-C of the OET Act. It is also not the case that there 

was any kind of mis-information regarding trade name of the goods. 

The term „for any reason‟ as contemplated can‟t be given a liberal 

interpretation consequentially, conferring arbitrary power on the 

Assessing Officer to take a u-turn from his own opinion taken in 

earlier on same set of facts based same provisions under law. ther is 

no allegation of suppression but at best, a case of wrong 

interpretation of a issue involving mix question of law and fact.  

11. In Naba Bharat Ferro Alloys Ltd. v. State of Orissa 

(2010) 31 VST 319 (Ori.) has held that, 

  “28. In the present case, admittedly there being 

no concealment of turnover by the petitioner-company or 
discovery of any material particular regarding such 
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turnover for any period and the assessing officer having 
confirmed the original order of assessment regarding the 

turnover of the petitioner-company for the years 2000-01, 
2001-02, 2002-03 and 2003-04, the impugned orders of 

reassessment does not satisfy any of the statutory 
requirements provided under Rule 12(8) of the CST(O) 
Rules, so as to authorize the assessing officer to reopen 

the assessments already concluded. Furthermore, the 
same assessing officer having already accepted the 
entitlement of the petitioner-company to the benefits of 

deferred payment of sales tax, in its original assessment 
orders for the years 2000-01, 2001-02, 2002-03 and 

2003-04, which have been confirmed by the appellate 
authority, it was not open for the assessing officer to 
reopen the said assessments merely on the change of 

opinion. Such action of the assessing officer would 
amount to review for its earlier orders of assessment, 

which is not permissible in law.” 
 
11-a.  In this regard reference can also be had to the authorities like:-

State of U.P.  Vrs. Maharaja Dharmander Prasad Singh, AIR 1989 SC 

997, Barium Chemicals Ltd. and Anr. vrs.. Company Law Board and 

othrs. (AIR 1967 SC 295) and Mahadayal Premchandra vrs. 

Commercial Tax officer and Ors. (1958) 9 STC 428 (SC). 

11-b.  In (2006) 148 STC 61 (Ori) = 2006 (II) OLR 154 Indure 

Limited Vrs. Commissioner of Sales Tax, Cuttack, Orissa and 

others, discussing therein a judgment of earlier period rendered in 

State of Orissa v. Ugratara Bhhojanalaya (1993) 91 STC 76 (Ori.) 

and STO v. Uttareswari Rice Mills (1972) 30 STC 567 (SC) cases 

their Lordships have categorically stated that: 

  “14. So, after considering all the decisions cited on 
this point, this Court feels bound by the interpretation 

given to Section 12(8) of O.S.T. Act by the Apex Court in 
Uttareswari Rice Mills (supra) and which was 

subsequently followed in Ugratara Bhojanalaya (supra). 
Following the aforesaid ratio this Court reiterates that the 
difference in phraseology between "For any reason" and 

"Where the Sales Tax Officer has reasons to believe" does 
not make any material difference in view of the provisions 

in Rule 23 of the said rules which mandate that notice for 
re-opening has to be in Form VI and Form VI uses the 
expression "Where the Sales Tax Officer has reasons to 
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believe". So the question No. (IV) is answered by holding 
that the words 'for any reason' in Section 12(8) of OST do 

not give-wider powers to the authorities to re-open 
assessment compared to words 'reasons to believe' since 

the words 'reasons to believe' are incorporated in the 
statutory form in which notice of assessment is to be 
issued. The Court also holds that while exercising power 

under Section 12(8) of OST, the authority has to act 
consistently with the statutory norms prescribed under 
the statutory rules and the forms.   
 

12.  The question of taxation is a question of law, so there 

cannot be the application of principle of the rule of estoppel to the 

case in hand. Learned Counsel for the dealer submitted that, the 

dealer has been continuously assessed by the same taxing authority 

over the periods and every time the assessing authority has treated 

the pesticides brought by the dealer as raw material not exigible to 

Entry Tax. He has substantiated his plea by adducing the assessment 

orders for the previous periods and subsequent periods to the instant 

period. Further, he has also filed the order passed by the assessing 

authority in the audit assessment u/s.42 of the OVAT Act for the 

period in question. The audit assessment for the self-same period as it 

revealed, the assessing authority has accepted the claim of dealer. 

Argument of the learned Standing Counsel is, there can be no 

estoppel against statute. There is no dispute on this proposition of 

law. Act says which goods are taxable and thus included in the 

schedule; beyond that, the goods are non-taxable as non-scheduled 

goods. So, the application of the statute/law involves decisions on a 

question of fact. Decision on the question of fact on proper 

verification, appreciation of the fact about nature of goods and 

decision thereon attracts the liability under statute to be taxed or not 

to be taxed. In the case in hand, it is noticed that, time and again the 

self-same taxing authority has decided this question of law and fact in 

a particular way such as, the goods is not taxable. It is not the case 

that, the taxing authority has accepted the return filed by the dealer 

mechanically. The audit assessment as it implies, the authority has 
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remained conscious to the provisions under law, the nature of the 

goods and then after a thoughtful consideration has finally 

determined the goods as not taxable since non-scheduled one. In that 

case, it is accepted that the decision on question of fact i.e. relating to 

the nature of goods over the period more particularly the period for 

which the reassessment is taken up is decided in favour of the dealer. 

When the matter stood as well accepted as above, the A.G. Audit 

report came, the same authority just acted upon the A.G. Audit report 

and reopened the assessment. It is not out of place to mention here 

that, even though the self-same authority knowing about the A.G. 

Audit report and reopening of the assessment, has gone ahead with 

assessments for subsequent periods and took the same view which 

was taken earlier i.e. the goods are non-scheduled goods. The 

subsequent assessments also more fortifies the view that, in the 

instant case the reopening is a change of opinion only on the basis of 

A.G. Audit report without application of mind independently. 

Otherwise, the taxing authority should have proceeded with the 

assessments for subsequent periods treating the goods as scheduled 

goods. Thus, it is believed that, in the case in hand, notwithstanding 

the fact that the order-sheet for reopening of the assessment is 

explicit but this opinion is nothing but a mechanical one being 

swayed away by the A.G. Audit report. Here also by purportedly 

issuing notice under Section 10 of the OET Act, the DCST was merely 

'voicing' the audit objection without recording any formation of 

opinion of his own. So the ratio in the case of Mahadayal 

Premchandra v. CTO (1958) 9 STC 428 (SC) squarely applies to the 

facts of the present case.  

13. On the touch stone of well settled principle by the 

authorities it is held that the reopening of assessment is not 

sustainable in law.  

14. The next plank of argument by the Learned Counsel for 

the dealer is, it is the dealer‟s claim of non-tax liability on purchase of 
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pesticides was accepted by the authority for the periods prior to the 

periods under assessment in the case in hand; so also the periods 

subsequent to the present assessment. Such claim of the dealer is 

accepted. In support of that, learned Counsel filed the returns 

accepted by the department for the period prior to and subsequent to 

the present assessment. Besides, learned Counsel also advanced the 

assessment order relating to other dealer M/s. Global Agro Chem Pvt. 

Ltd. for the tax periods 01.08.2007 to 31.01.2012 accepting no tax 

liability on the goods like “pesticides”. Learned Counsel placed 

reliance in the matter of (i) State of U.P. v. Synthetics and 

Chemicals Ltd. (1992) 87 STC 289=(1991) 4 SCC 139 (SC), (ii) 

Radhasoami  Satsang v. CIT (1992) 193 ITR 321 (SC), (iii) Berger 

Paints India Ltd. v. CIT (2004) 266 ITR 99 (SC), (iv) CCE v. Bigen 

Industries Ltd. (2006) 197 ELT 305 (SC), (v)Jindal Dye 

Intermediate Ltd. v. CCE (2011) 15 SCC 749 (SC). 

15. In Bio Pharma Capsules v. Deputy Commissioner of 

Commercial Tax, Government of A.P. (2007) 6 VST 35 (AP), wherein 

the Hon‟ble Court placing reliance on the decision of the Apex Court in 

Radhasoami Satsang v. CIT (1992) 193 ITR 321 (SC) has held that, 

the department should not have passed order in view of the fact that, 

rule of consistency is to be applied into the case in hand. In 

Radhasoami Satsang v. CIT (supra), the Apex Court has held as 

follows.  

 “We are aware of the fact that, strictly speaking, res 
judicata does not apply to income-tax proceedings. Again, 
each assessment year being a unit, what is decided in one 

year may not apply in the following year but where a 
fundamental aspect permeating through the different 

assessment years has been found as a fact one way or the 
other and parties have allowed that position to be 
sustained by not challenging the order, it would not be at 

all appropriate to allow the position to be changed in a 
subsequent year.” 
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15-a. One cannot brush aside the “Principle of Consistency”, 

which requires that when the facts and circumstances continue to be 

remained the same, then there should not be any variation in the 

treatment from earlier year. In Principal Commissioner of Income 

Tax v. M/s. Quest Investment Advisors Pvt. Ltd. reported in 

(2018) 409 ITR 545 (Bom) – Hon‟ble High Court of Bombay dealt 

with “Res Judicata” and “Principle of Consistency” as held as under: 

(i) “Principle of res judicata” does not apply in matters pertaining to 

tax for different assessment years. (ii) The duty of the Revenue is to 

adhere to a consistent practice which has been accepted and followed. 

(iii) “Principle of Consistency” can be changed only if there is a change 

in law or facts-not otherwise.” 

15-b. It is apt to mention here that, in Bharat Sanchar Nigam 

Ltd. v. Union of India (2006) 145 STC 91 (SC) the Hon‟ble Court has 

held as follows.  

 “res judicata does not apply in matters pertaining to tax 
for different assessment years because res judicata 

applies to debar Courts from entertaining issues on the 
same cause of action whereas the cause of action for each 

assessment year is distinct. The Courts will generally 
adopt an earlier pronouncement of the law or a 
conclusion of fact unless there is a new ground urged or a 

material change in the factual position. The reason why 
Courts have held parties to the opinion expressed in a 

decision in one assessment year to the same opinion in a 
subsequent year is not because of any principle of res 
judicata but because of the theory of precedent or the 

precedential value of the earlier pronouncement. Where 
facts and law in a subsequent assessment year are the 
same, no authority whether quasi judicial or judicial can 

generally be permitted to take a different view. This 
mandate is subject only to the usual gateways of 

distinguishing the earlier decision or where the earlier 
decision is per incuriam. However, these are fetters only 
on a coordinate bench which, failing the possibility of 

availing of either of these gateways, may yet differ with the 
view expressed and refer the matter to a bench of superior 

strength or in some cases to a bench of superior 
jurisdiction.” 
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In M/s. Ponds India Ltd. v. Commissioner of Trade Tax (2008) 15 

VST 256 (SC), it has been held: 

 “87. If an entry had been interpreted consistently in a 

particular manner for several assessment years, ordinarily 
it would not be permissible for the Revenue to depart 
therefrom, unless there is any material change.” 

 
16. Thus, basing the authoritative pronouncements above 

when it applies to the case in hand, it can safely be said that, the 

taxing authority is under obligation to maintain uniformity and 

consistency in the matter of determining tax liability on a particular 

goods dealt in by the dealer in a particular manner over the periods. 

17.  Moreover, the theory of parity also attracted when it is 

found that the taxing authority has treated other dealers dealing with 

the same goods in the same manner as not taxable.  

Question No.(iii) 

 Other point raised by the learned Counsel for the dealer 

is, the order of assessment is barred by limitation. It is argued that, 

the tax period under reassessment proceeding is from 01.04.2007 to 

31.03.2012, whereas the order was passed on 25.05.2016 by the 

assessing authority. As per sec.10(1) of the OET Act, the assessment 

should be completed within a period of 5 years from the end of the 

year to which the tax period relates. Learned Counsel for the dealer 

draws the attention of the Bench to the definition of the tax period as 

per sec.2(oo) of the OET Act read with sec.2(53) of the OVAT Act. As 

per both the provisions above, the tax period means the period for 

which return is required to be furnished by or under this Act. Learned 

Counsel placed his reliance in the matter of Shyama charan Shukla 

v. The State of Madhya Pradesh (1974) 34 STC 584 (MP) (FB) in 

support of his contention. Provisions u/s.10 of the OET Act has been 

amended w.e.f. 01.07.2012 extending the time period for 7 years. 

Since the notice for reassessment was issued after such amendment 

came into force applying ratio in Shree Maruti Cloth Store v. STO, 
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2010 (II) ILR-CUT 707, it is believed that the limitation period for the 

case in hand is 7 years. It is to be borne in mind that the legislature 

has cautiously drafted the term “tax period” but not the same “tax 

periods” contemplated u/s.43(1) of the OVAT Act. In that case, the 

present assessment order passed on 25.05.2016 is not barred by 

limitation for seven years back to the date of notice for reassessment. 

Notice for reassessment was issued on 28.01.2016. Hence, since the 

taxing authority has taken up a composite assessment covering 5 

years, the assessment period for each year ending should be 

considered for the purpose of the application of limitation as per 

sec.10(1) of the OET Act. Unless, the taxing authority can take up 

reassessment for any indefinite period even from the date of the 

commencement of this Act by covering a period ending within seven 

years. Therefore, it is also believed that, the time period of seven years 

back to the date of the notice dtd.28.01.2016 only can be treated as 

not barred by limitation but beyond that, the reassessment must be 

treated as barred by limitation i.e. the period prior to 01.04.2008. 

Thus, it is held that reassessment for a part of the tax period from 

01.04.2007 to 31.03.2008 is otherwise barred by limitation 

(Commissioner of sales tax ,orissa vrs. Nelei sahoo(1961)12 

STC,728 is relied for mode of calculation)  

18. Question No (iv) 

 The crux of the dispute in the present case relates to the 

classification of the goods. While the petitioner claimed pesticides 

purchased by them is a non-schedule goods, it is the case of the 

revenue that the goods like pesticide/ technical grade pesticide falls  

under Entry 73 of Pat-I of the Schedule, and are therefore liable to tax 

under the OET Act. Admitted fact is, the appellant is a manufacturer 

of 53 varieties of pesticides and for the purpose it purchases different 

raw materials. The argument of the dealer through representing 

learned Counsel is, there are two types of pesticides one is liquid and 

another is in powder form. In liquid pesticide, the raw pesticide or 
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technical grade pesticide are formulated with the aid of water and 

chemical, whereas powder pesticides are made in the similar method 

but in absence of water. The dealer purchases and uses “chemicals” 

which are mixed with pesticides are liable under Entry Tax Act but 

the “raw pesticides”, purchased by the dealer which as a genus 

encompasses species like insecticides, herbicides, fungicides, 

rodenticides and weedicides, etc. and is recognized as “pesticides” by 

the Director of Agriculture and Food Production, Odisha with a 

license issued to the manufacturer to that effect, is not liable to be 

exigible to entry tax.  

19. Some of the judicial pronouncements relied by the 

learned Counsel in support of his argument are as follows: Indo 

International Industries v. Commissioner of Sales Tax (1981) 47 

STC 359 (SC), Collector of Central Excise, Kanpur v. Krishna 

Carbon Paper Co. (1989) 72 STC 280 (SC), CST v. Prayag 

Chemicals Works (1970) 25 STC 85 (All.), and Gujarat Distributors 

v. State of Gujarat (1975) 36 STC 116 (Guj.). 

 It is argued that, generic entry like “chemical for all 

purposes” as per entry Sl. No.73 of Part-I of the Schedule to the OET 

Act never can include a specific goods which has its separate and 

distinct identity in trade practice. Further, the R.C. of the dealer 

contain the goods as pesticides and the same is used as raw material 

for the production of end-product which is for a kind of pesticides of 

different grade. It is also argued that, the pesticides/technical grade 

pesticides bought by the dealer is a separately chemically defines 

compound falling under chapter heading 3808 of the Central Excise 

Act. 

20. Elaborate oral submissions were put forth by Sri Kar, 

learned Counsel for the appellant-dealer and Ld. Standing Counsel for 

the respondent-Revenue. Written submissions were also filed by both 

the sides. 
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21. Burden to prove classification in a particular entry is 

always on the Revenue: 

 The burden to prove that a particular item falls under a 

specific entry is on the Revenue and not the assesse. The Hon'ble 

Supreme Court in Union of India Vs. Garware Nylons Ltd. 1996 (10) 

SCC 413); HPL Chemicals Vs. Commissioner of Central Excise) 

2006 (5) SCC 208) and Voltas Ltd. Vs. State of Gujarat (2015 (7) 

SCC 527) has held that the burden of proof is on the taxing authority 

to demonstrate that a particular class of goods or item in question is 

taxable in the manner claimed by the Revenue and that a mere 

assertion in that regard is of no avail. The said principle has been so 

stated by the Hon'ble Supreme Court in para 26 of Voltas Ltd. which 

is extracted herein below for ease of reference: 

 "Qua the issue of classification of goods to determine the 
chargeability thereof and the rates of levy applicable, it is 

no longer res integra that the burden of proof is on the 
taxing authority to demonstrate that a particular class of 
goods or item in question is taxable in the manner 

claimed by them and that mere assertion in that regard is 
of no avail as has been enunciated by this Court in Union 

of India v. Garware Nylons Ltd. and relied upon with 
approved in HPL Chemicals Ltd. v. CCE." 

 

22. Before examining this question in its various facets, it is 

necessary at the outset to briefly note the factors to be borne in mind 

in determining the classification of goods under tax statutes. It is well 

settled that, for the purposes of classification, the relevant factors, 

inter-alia, are the statutory entry, the basic character, function and 

use of the goods. (Commissioner of Central Excise v. Wockhardt 

Life Sciences Ltd. (2012) 5 SCC 585; CCE v. Carrier Aircon (2006) 

147 STC 421 (SC)). The functional utility and predominant or primary 

usage of the commodity must be taken into account, apart from the 

understanding of the product in common parlance. (O.K. Play (India) 

Ltd. v. CCE (2005) 2 SCC 460; Alpine Industries v. CEE (2003) 

131 STC 9 (SC), New Delhi Sujanil Chemo Industries v. CEE & 

https://indiankanoon.org/doc/62963806/
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Customs (2005) 4 SCC 189; ICPA Health Products (P) Ltd v. CEE 

(2004) 4 SCC 481; Puma Ayurvedic Herbal(P) Ltd v. CCE (2006) 

145 STC 200 (SC), Nagpur CCE Delhi v. Ishaan Research Lab (P) 

Ltd. (2008) 13 SCC 349; CCE v. Uni Products India Ltd. (2009) 9 

SCC 295. While understanding the meaning of the words used in a 

tax Statute, the legislative history should also be taken note of State 

of Karnataka v. M/s. Godrej Consumer Products Ltd. (2015) 4 VST-

OL 367 (Karn.). If a provision, which falls to be applied, is found to be 

ambiguous, a subordinate presumption comes into play, namely that 

it is presumed that there was no intention to change the meaning of 

the provision which has been taken and repeated in the same or 

similar language in the subsequent Act. In such circumstances, it 

Godrej Sara Lee Limited vs Assistant Commissioner (CT) Int. LTU. 

(2017) 106 VST 97 (T & AP) may be relevant to determine the 

meaning of the relevant provision by looking at what it meant in a 

previous statute, including by reference to authority on the provision 

as it appeared in that statute.  

23. If we go to the history of the term “chemicals” in relation 

to the Rate Chart under the OET Act, the entry at Sl. No.6 of Part-I of 

the schedule read as – Drugs and chemicals including medicine till 

01.06.2004. By virtue of amendment of the schedule, certain articles 

were included w.e.f. 01.06.2004 and in accordance to that the new 

separate entry at Sl. No.73 as inserted reads as follows: 

 “Chemicals used for any purpose”.  

 At the same time we can take note of the fact that, many 

other entries are there which are either chemical or chemical products 

as for example Sl. No.62 contains sulphur, rock phosphates, 

ammonia, sulphuric acid, hydrochloric acid, liquid chlorine, caustic 

soda, alumina. Entry Sl. No.75 contains mosquito repellents. Entry 

Sl. No.6 became confined to drugs including medicine. Entry Sl. 

No.13 includes caustic soda, soda ash and silicate of soda. Entry Sl. 

No.112 contains sodium bi-carbonate, entry at Sl. No.111 contains 
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„Naptha‟. Thus, on scrutiny of the items specified in Schedule to the 

OET Act, we can find many goods with specific name with distinct 

identity though are “chemical” or “chemical product”. They are placed 

under separate entries. On the other hand, Sl. No.73 is a broader 

entry with generic term to include all types of chemical. Once a goods 

has got separate distinct identity in the market even though it 

contains a certain amount of chemical in it, the same can only be 

termed and treated by the name as per its identity in commercial 

market.  

24. In the case in hand, it is necessary to mention that, from 

the orders of assessment for other tax periods it is found that, the 

assessing authority has classified the disputed goods in question as 

pesticides following the decision of the Hon‟ble Supreme Court in the 

case of Union of India v. Msg. and Formulations Association of 

India 2002 (146) ELT 19 (SC). In the reported decision the Hon‟ble 

Supreme Court has held that, the technical grade pesticides in bulk 

are covered under heading 3808. On perusal of the invoices it is found 

that, the goods in question  is classified as TGP falls under the 

chapter 38.08, i.e., “Miscellaneous Chemical products” whereas 

chemicals covers under heading 28 & 29. 

25. To interpret goods fitted to any particular entry in the 

Entry Tax Schedule as here we can take the consideration of user test 

theory, common parlance test theory and trade parlance theory. Let 

us take the registration certificate and the purpose for which the 

dealer is indulged in trading of goods in the market. The dealer 

purchases „pesticides‟ and then manufactures and sells „53 varieties of 

pesticides and insecticides. Pesticides/TGP so purchased are used as 

raw material. This fact is not disputed. That is the intention of the 

dealer while purchasing and selling the goods in the market as a 

manufacturer. So, notwithstanding the fact that, it can be used for 

any purpose but for the purpose of manufacturing he has obtained 

the registration certificate under the Act. So here, the predominant 
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use to which the goods put to irrespective of the minor use for which 

they also can be put, if examined, it is to be found that the dealer 

purchased it as raw material. 

 Claim of the dealer is virtually no change to the nature of 

pesticides takes place in such manufacturing process as pesticide of 

particular   composition of ingredients converted to same goods 

pesticide of different composition and different percentage of 

chemicals. It is a legitimate rule of construction to construe words in 

the act with reference to the words found in immediate connection 

with them. In Alladi Venkateswarlu (1978) 41 STC 394 (SC), the 

Apex Court has held that: 

  “We do not think that it is fair to so interpret a taxing 
statute as to impute an intention to the legislature to go on 
taxing what is virtually the same product in different forms 
over and over again. Such a result would be contrary to basic 
axioms of taxation. Unless the language of the taxing statute 
was absolutely clear, it should not be given an obviously unfair 
interpretation against the assessee.” 

26. The Legislature, in enacting Sections and Schedules, is 

not using words which were applied to any particular science or art 

and, therefore, the words used are to be construed as they are 

understood in common language. (Commissioner, Sales Tax, Uttar 

Pradesh v. Prayag Chemical Works (1970)25 STC 85 (ALL). While 

interpreting the words in the Schedule, its language should not be 

strained; and it is only the meaning, which is attributed to the 

disputed word in commercial parlance, which should be given to it. 

(Scientific and Glass Laboratories v. The State of Gujarat (1974) 

34 STC 418 (SC); Commissioner of Sales Tax v. S. N. Bros. (1973) 

31 STC 302 SC. There is no fixed test for classification of a taxable 

commodity. (Wockhardt Life Sciences Ltd. (2012) 5 SCC 585 & A. 

Nagaraju Bros. v. State of A.P. (1994) 95 STC 1 (SC) relied). 

Whether a particular article will fall within a particular Entry or not 

has to be decided on the basis of tangible material or evidence to 

determine how such an article is understood in `common parlance' or 

in the commercial world' or in the trade circle' or in its popular sense 
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meaning. It is they who are concerned with it, and it is the sense in 

which they understand it, that constitutes the definitive index of the 

legislative intention, when the statute was enacted. The combined 

factors that are required to be taken note of, for the purpose of 

classification of the goods, are the composition, the product literature, 

the label, the character of the product and functional utility and 

predominant or primary use of the commodity which is being 

classified. Wockhardt Life Sciences Ltd. (2012) 5 SCC 585; D.C.M. 

v. State of Rajasthan (1990) 46 STC 256 (SC)) relied. The words or 

expressions must be construed in the sense in which they are 

understood in the trade, by the dealer and the consumer. It is they 

who are concerned with it, and it is the sense in which they 

understand it that constitutes the definitive index of the legislative 

intention when the statute was enacted. Authorities relied are, Delhi 

Cloth & General Mills Co. Ltd. v. State of Rajasthan (1980) 46 STC 

256 (SC); Porritts & Spencer (Asia) Ltd v. State of Haryana (1978) 

42 STC 433 (SC)). 

27. In the matter of Ganesh Trading Co. v. State of Haryana 

(1973) 32 STC 623 (SC), Collector of Central Excise, Kanpur v. 

Krishna Carbon Paper Co. (1989) 72 STC 280. It is held that:  

 “In finding out the true meaning of the entries mentioned 

in the Sales Tax Act, the dictionary meaning is not 
relevant.” 

 
28. The Apex Court in the matter of Commissioner of Sales 

Tax, M.P. Indore v. Jaswant Singh Charan Singh(1967)19STC 469 

(SC) held that,  

 “the word „coal‟ would include „charcoal‟, it being observed 

that, while interpreting items in statute like the sales tax 
act, resort to be had not to the scientific or technical 
meaning of such terms, but to their popular meaning or 

the meaning attached to them by those dealing in them, 
i.e. to say to their commercial sense.” 
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The Hon’ble Bombay High Court in the matter of M/s. 

Gopalanand Rasayan lg vs. The State of Maharashtra (2010) 30 

VST 304 (Bom) held that, steam is not chemical with the observation 

that: 

 “In common sense, the steam is treated as byproduct of 

water and for predation of the steam the process is just to 
boil water. Therefore, the common man always treats the 
steam as part and parcel of water. It is a fact that in 

taxing statute the words which are not of technical 
expressions or words of art but are words of everyday 

use, must be understood and given a meaning, not in 
their technical or scientific sense, but in a sense as 
understood in common parlance.” 

 
29. In CST v. Prayag Chemicals Works (1970) 25 STC 85 

(All.), it has been held that: 

  “38…. that the expression “chemicals of all kinds” 

has to be given not any technical or scientific meaning but 
a meaning which this term has in the commercial world. 
The term „chemical‟ according to the books of chemistry 

has a very wide connotation inasmuch as anything that 
pertains to chemistry is regarded as a chemical. But that 

obviously is not the sense in which this term has been 
used in the notification in question because otherwise 
articles like gold, silver, iron and even plain water would 

be chemicals which admittedly are not regarded as 
chemicals in the popular sense.” 

 

30. In State of Haryana v. Anil Pesticides Limited (2003) 

132 STR 29 (P&H), the Punjab & Haryana High Court held that, 

where the disputes are highly technical in nature, and the court does 

not possess the requisite expertise to determine whether the items 

manufactured by the company are "chemicals" as alleged by it, or 

"pesticides" as claimed by the department, it has necessarily to 

depend on technical opinion in such matters. Why this authority is 

referred to is, when the controversy with repeated decision was, if a 

goods can be treated as “pesticide” or “chemical” thereby it itself 

implies, “chemical” and “pesticide” are distinct for the purpose of tax 

liability. This interpretation can be attributed when both the goods are 
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treated as finished goods in the hands of dealer. But when it comes to 

user theory it is certainly the purpose for which the goods is used will 

be predominant factor as discussed above.  

31. Here, the goods like pesticides concentrates or technical 

grade pesticides are used as raw materials by the dealer. So, use of 

goods is for the purpose of manufacture of the end-product. Argument 

of the dealer is that, it is in the manufacturing process the grade of 

concentration changes as per the requirement of each end product. 

But the original character of pesticide remains intact as it is 

remaining in all types of end product. Thus for such variation in grade 

or percentage of pesticide in end product one can‟t say the pesticide 

used as raw material should be treated as chemical. It is further 

argued that user theory is never appreciated over common parlance 

theory. 

32. Hon‟ble Karnataka High Court has summed up the theory 

of common parlance test in the matter of Diebold Systems Pvt. Ltd. 

vs The Commissioner of Commercial ILR 2005 KAR 2210, (2006) 

144 STC 59 (Karn) very aptly as follows: 

“a. If the goods are not technical in nature then the meaning 

associated to the goods in common parlance would be applied. 

b. If the goods are technical in nature and do not have a market 

parlance then only technical meaning would be associated to 

them. 

c. If the goods are technical in nature and if they have a market 

parlance then in such case also theory of common parlance 

would be applied.” 

33. The Hon‟ble Bombay High Court in the matter of Pharm 

Aromatic Chemicals vs Municipal Corpn. of Greater  1995 (1) 

BomCR 465, has laid down the basic process of classification of the 

goods wherein, the goods have not been defined under the statute: 
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 “13.  Another test, which is sometimes applied by the Courts is 
“user test”. According to this test the use to which the 

goods can be put can also be considered in interpreting 
an item. However, this rule of interpretation has got its 

own limitations because certain goods may be put to 
certain uses by different persons. That, however, cannot 
entitle the revenue to apply different rates of tax to the 

sales of same goods by different persons depending upon 
the use to which they will be put by the purchasers. 

14.  The principles that emerge from the above interpretation 

can be summed up thus : Where no definition is provided 
in the statute for ascertaining the correct meaning of a 

fiscal entry, the same should be construed as understood 
in common parlance or trade or commercial parlance. 
Such words must be understood in their popular sense. 

The strict or technical meaning or the dictionary meaning 
of the entry is not be resorted to. The nomenclature given 

by the parties to the word or expression is not 
determinative or conclusive of the nature of the goods. 
The same will have to be determined by application of the 

well-settled rules or principles of interpretation which 
have been referred to as “common parlance” rule, “trade 
or commercial parlance” rule, “commonsense rule of 

interpretation” and “user test”. The application of the 
principles will again depend on the facts and 

circumstances of each case. No test or tests can be said to 
be of universal application. Each case will have to be 
decided by applying one or more rules of interpretation 
depending upon the facts of that particular case.” 

34. Hon‟ble Apex Court in the matter of M/s. Annapurna 

Carbon Industries Co. v. State of Andhra Pradesh has elaborately 

discussed the situation and applicability of user test or functional test 

and observed that:  

 “Although it‟s very difficult to classify commodity 
according to the use to which it is put as the commodity 

having multiple use would be put to different use by 
different users. However, where the entry under 
consideration had linked the taxable object with its use, 

the goods can be classified according to the user test. 
 xxx    xxx   xxx 

Apparently, the deciding factor is the predominant or 
ordinary purpose or use. It is not enough to show that the 
article can be put to other uses also. It is its general or 

predominant user which seems to determine the category 
in which an article will fall.” 
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 On the other hand  the Hon‟ble Apex Court in the matter 

of Mukesh Kumar Aggarwal & Ors vs State Of Madhya Pradesh & 

Ors AIR 1988 SC 563 = 1988 SCR (2) 501 laid down the limitations 

of user theory by following words:- 

 “Here again, pushed to its logical conclusions, the 
reasoning incurs the criticism of proceeding to determine 
the nature of the „goods‟ by the test of the use to which 

they are capable of being put. The „user-test‟ is logical; but 
is, again, inconclusive. The particular use to which an 

article can be applied in the hands of a special consumer 
is not determinative of the nature of the goods.” 

 

35. Hon‟ble Gauhati High Court in the matter of Shri Chitta 

Ranjan Saha vs State of Tripura and Ors. (1990) 79 STC 51 (Gau), 

held that, 

 “However, this rule of interpretation has got its own 
limitations. Certain goods may be put to different uses by 

different persons. That cannot entitle the Revenue to 
apply different rates of tax to the sales of the very same 
product by different dealers depending on the use to 

which they will be put by the purchasers. The particular 
use to which an article can be applied in the hands of a 

special consumer is not determinative of the nature of the 
goods. To apply this test, the deciding factor has to be 
predominant or ordinary purpose or use. It is not enough 

to say that an article can be put to some other uses also 
and to classify it under the different categories for 

different sellers. It is its general or predominant user 
which may determine the category in which an article 
should fall and once that is done, tax can be charged on 

sales of such goods only at the rate applicable to goods of 
the particular category to which they have been held to 
belong irrespective of their end use.” 

 
 It can further be observed that although common 

parlance test, commercial parlance test and the commonsense test are 

broadly founded upon a common basis of the common sense or 

popular sense in which the goods are understood whether by the 

traders or by the common public as the case may be on the basis of 
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the peculiar facts of the matter but user test has been founded on the 

basis of the functionally or the use to which the goods are put to. 

 Now the question arises that out of common parlance test 

and functional, which test has to be preferred over the other and 

which test is most suited for the purpose of classification of goods and 

should be commonly used. 

36. Hon‟ble Apex Court in the matter of G.S. Auto 

International Ltd vs Collector Of Central Excise (2003) 2 SCC 371 

on 15 January, 2003 held as follows: 

 “68. In construing these items, what is the proper test to 
be applied? Is it the functional test or is it commercial 
identity test which would determine the issue. It seems to 

us that this question is no longer res Integra. It fell for 
consideration of this Court earlier and it was laid down 

that the true test for classification was the test of 
commercial identity and not the functional test. It needs 
to be ascertained as to how the goods in question are 

referred to in the market by those who deal with them be 
it for the purposes of selling, purchasing or otherwise.” 

 

Hon‟ble Kerala High Court in the matter of Eldho Paul vs State of 

Kerala (2008) 18 VST 73 (Ker.) further held that, 

 “The Gauhati High Court in the case of Shri Chitta 
Ranjan Saha vs. State of Tripura, [1990] 79 STC 

51 has expressed, which view we concur, observed that, 
the user-test has got a very limited application. It is 

neither a safe guard to interpretation nor is it conclusive. 
Unless other tests are found to be unsatisfactory or 
inadequate, this test should not be applied. Besides, even 

in cases where resort is taken to the “user-test” it has to 
be limited to decide as to what category or entry, a 
particular item or product would generally fall and once it 

is so decided, the same will apply to all sales under the 
Act, no matter by whom it is made or to whom it is made. 

In other words, the user of the goods thereafter will have 
no relevance. It can‟t be used to levy tax on different 
dealers at different rates depending upon the use to which 

the goods are put or the purpose for which it is 
purchased.” 
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37. A cursory perusal of the authorities above, it can be 

concluded that generally common parlance or the commercial identity 

test is the primary test for determining the taxable category of the 

goods for the purpose of levy of tax and user test is the last test to be 

used if other test fails or provide inconclusive result. Accordingly it is 

necessarily held that, the pesticide or technical grade pesticide 

purchased by the dealer is to be treated as pesticide, a non-scheduled 

goods under the OET Act, hence not taxable. 

Question No. (v) 

Keeping in view the findings above the dealer is not liable under entry 

tax net and there can't be any occasion for penalty in the case in 

hand. 

Question No. (vi)  

38. On a conspectus of above, we can summarize the findings 

as follows: 

(i) Applying the rule of consistency for the tax period prior to 

and subsequent to the period in question where the goods are treated 

as non-scheduled goods by the taxing authority and applying the 

principle of parity, where the same goods of other dealer are treated as 

non-scheduled goods, here, in this reassessment proceeding the goods 

cannot be treated as scheduled goods taxable under OET Act.  

(ii) The reopening of the assessment in the case in hand is 

nothing but voicing of the A.G. Audit report which amounts to mere 

change of opinion without application independent mind, hence the 

entire proceeding is vitiated.  

(iii) The reassessment proceeding is barred by limitation for 

the tax period from 01.04.2007 to 31.03.2008 as the notice of 

reassessment is beyond the period of limitation. 

(iv) The goods purchased by the dealer does not fall under 

entry Sl. No.73 of part I of the schedule applying the principle of 

common parlance theory to the case in hand.  

In the result it ordered 
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 The appeal is allowed on contest. The impugned order is 

set aside. Consequentially, the order of assessing authority is also set 

aside. The demand raised is deleted and the proceeding being not 

sustainable in law is annulled hereby.  

 

Dictated & corrected by me, 

 

     Sd/-            Sd/- 
      (S. Mohanty)                           (S. Mohanty) 

1st Judicial Member                 1st Judicial Member 
     
 

     I agree 
 

                       Sd/-       
                  (R.K. Pattnaik) 
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