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O R D E R 

 

 
 

 A confirming order of escaped assessment u/s.43 of the 

Orissa Value Added Tax Act, 2004 (hereinafter referred to as, the OVAT 

Act) is under challenge by the assessee-dealer as appellant in this 

appeal with a prayer to delete the demand towards tax, interest and 

penalty as raised in the impugned order of the first appellate authority.  

2. Bereft unnecessary details, the facts relevant for the 

adjudication of this appeal may be stated as follows:- The appellant-

dealer being a registered dealer is engaged in trading of cement, MS rod 
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etc. For the tax period 01.04.2012 to 31.03.2013, the dealer was treated 

as self-assessed u/s.39 of the OVAT Act. It is on the basis of report 

submitted by A.G. Audit team, the assessment was reopened invoking 

provision u/s.43 of the OVAT Act with the allegation that, the dealer has 

wrongly availed ITC. As per the report, the appellant had disclosed to 

have received incentives from the selling dealer for Rs.8,12,205.00. It 

was treated as trade discount and accordingly the assessing authority, 

learned STO, Kalahandi Circle, Bhawanipatna in the assessment found 

the appellant is not entitled to the ITC on this amount as claimed and 

accordingly asked the dealer for reversal of ITC for Rs.1,06,237.00. 

Besides, learned assessing authority levied interest u/s.34(1) of the 

OVAT Act to the tune of Rs.23,372.00 and penalty of Rs.57,028.00 

u/s.34(2) of the OVAT Act, thereby totaling the demand at 

Rs.1,86,637.00. 

3. Felt aggrieved, the appellant carried the matter in appeal 

before the first appellate authority. At the cost of repetition, it may be 

stated that, according to the appellant it has purchased goods from 

selling dealer M/s. Ultra Tech Cement Limited, Bhubaneswar on 

payment of due tax and issued with necessary tax invoice. In a later 

period, the selling dealer has allowed some incentives in turn, the 

appellant reflected the said figure of incentives in profit and loss 

accounts. On the basis of A.G. Audit, in the escaped assessment 

proceeding, the assessing authority has held that, this so called 

incentive amount was actually given against return of goods. On such of 

return of goods when the selling dealer has refunded the value, the 

appellant’s purchase price became effected. In consequence to that, the 

ITC admissibility to the appellant should be proportionately reduced. 

The same view is reiterated by the first appellate authority in the 

impugned order. However, the first appellate authority has elaborately 

discussed the provision u/r.7 of the OVAT Rules and held that, since it 
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was return of goods but not in accordance to the provision u/r.7 and 

since the selling dealer had not filed any revised return as per sec.33 of 

the OVAT Act, the appellant is not entitled to ITC on the amount. 

Accordingly, he confirmed the finding of assessing authority denying the 

ITC as per sec.20(9)(i) of the OVAT Act.  

4. On the above backdrop, the dealer knocked the door of this 

forum by way of second appeal.  

 The concurrent finding of both the fora below is challenged 

on the grounds like, both the authorities have failed to appreciate the 

fact that, the amount of Rs.8,12,205.00 received from the selling dealer 

was towards incentives given in a later period which was eventually 

reflected in the profit and loss account of the appellant and further, 

since the amount was not related to any return of goods or there was no 

issuance of credit notes and debit notes in between the selling dealer 

and the purchasing dealer, the appellant. The authority below has gone 

wrong in applying the provision u/r.7 of the OVAT Rules and sec.20(9) 

of the OVAT Act as aforesaid. It is claimed that, the appellant has 

claimed ITC on actual amount of input tax which was received by the 

government. It is further claimed that, since the denial of ITC is 

erroneous, there is no occasion for levy of interest or imposition of 

penalty.  

5. Revenue has contested the appeal by filing Cross Objection 

contending therein that, the finding of fora below is just and proper.  

6. From the rival contentions above, following questions are 

framed for decision in this appeal:- 

(i) Whether the concurrent finding of both the fora below 

denying the claim of ITC and asking for reversal of ITC in 

the case in hand is wrong, if not 

(ii) Whether the penalty and interest as levied are sustainable 

in law ? 
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7. Ld. Counsel advanced the argument on behalf of the 

appellant draws attention of the forum to the provision u//s.22 and 23 

of the OVAT Act and Rule 7 of the OVAT Rules. Rule 7 of the OVAT 

Rules speaks of adjustment of sale price or tax in relation to a taxable 

sale when there is issue of credit note and debit note, whereas Sec.22 of 

the OVAT Act speaks of the adjustment of ITC in terms of issuance of 

credit note and debit note as per sec.23 of the OVAT Act. The claim of 

the dealer is, both the fora below have committed gross mistake in law 

by developing a got up theory that, the dealer had returned some goods 

to the selling dealer and as against that the value of returned goods 

paid. The fact remains there was not occasion of issuance of credit note 

and debit note between both the dealers.  

8. A close perusal of the impugned order as it revealed, 

learned first appellate authority treated the amount of Rs.8,12,205.00 

received by the appellant from its selling dealer as an amount against 

return of goods. Learned first appellate authority has reflected the 

provision u/r.7 of the OVAT Rules in the impugned order and has 

finally came to a conclusion that, since it was return of goods and the 

selling dealer had not filed any revised return, the claim of the appellant 

is not in accordance to law as per sec.20(9)(i) of the OVAT Act. It is apt 

to mention here that, both the fora below have investigated into the 

question as per their own surmises and conjectures ignoring the specific 

claim of the dealer. The claim of the dealer is, the amount was received 

from the selling as incentives. There was no occasion for issuance of 

credit notes and debit notes. Avoiding unnecessary discussions on this 

question, it can safely be said that, both fora below have wrongly 

followed the provision u/r.7 of the OVAT Rules as there was no scope 

for it. However, it is also apt to mention here that, the provisions 

pointed out by the learned Counsel for the dealer like, sec.22 and 23 of 

the OVAT Act also have little relevance to the case in hand. Learned 
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Counsel has given much stress on the proviso to sec.22 of the OVAT 

Act. But needless to repeat that, the provision have also no application 

to the case in hand.  

 It is the sale price of the selling dealer is the purchase price 

of the purchasing dealer and it is the tax invoice reflects the price with 

other particulars including the tax collected on sale. The tax collected by 

the selling dealer which was deposited before the government treasury 

is the input tax accrued to the purchasing dealer in case of a sale 

transaction. So, incentive or any kind of monetary benefit given by the 

selling dealer at a later period after tax invoice is issued has no impact 

on admissible ITC. When it is established that, selling dealer has 

reduced its sale price by adjusting such sale incentives, it effects the 

purchase price in turn to the amount of ITC. Thus, I am of the 

considered view that, here in this case the only thing need to be 

enquired into is what was the sale price collected by the selling dealer, 

the incentive given by the selling dealer at a later period if adjusted in 

the sale price thereby it is reduced in the revised return by the selling 

dealer or not. In the event the selling dealer has reduced its sale price 

by the amount given as incentive and thereby has deposited less 

amount of output tax, in that case the purchasing dealer’s ITC will be 

reduced directly proportionate to the reduction in VAT deposited by the 

selling dealer. The collection and deposit of the output tax on sale is 

directly related to the accrual of input tax in the hands of the 

purchasing dealer. If that be, it is a fit case where the matter should be 

remitted back to the assessing authority for assessment afresh with a 

direction to verify the return of the selling dealer to the extent of sale 

price and collection of VAT which was deposited by the selling dealer 

and basing that only the ITC admissibility of the dealer can be 

calculated if affected adversely.  
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 So far as the imposition of penalty is concerned, it is apt to 

mention here that for wrong claim of ITC the penalty u/s.43(2) of the 

OVAT Act cannot be attracted as sec.43(2) does not cover the situations 

under clause (ii) of sec.43 of the OVAT Act as it has been decided many 

a times by this Tribunal on earlier occasion.  

 Question of levy of interest is left open to be decided in the 

remand assessment.  

 In the result, it is ordered. 

 The appeal is allowed on contest. The impugned order is set 

aside. The matter is remitted back to the assessing authority for inquiry 

on limited aspect as mentioned above and thereafter on recalculation of 

admissible ITC to the dealer demand, if any to which the dealer will be 

found be raised.  

 
Dictated & corrected by me, 

 

    Sd/-            Sd/- 
      (S. Mohanty)                           (S. Mohanty) 

1st Judicial Member                 1st Judicial Member 
 

 
 
 

 
 

 
 
 

 
 

 


