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O R D E R 
   

    As common question of facts and law are involved 

in these appeals for which both are disposed of by this common order. 

    That the Second Appeal bearing S.A.No.112 of 

2001-02 relates to the year 1996-97 and S.A. No.113 of 2001-02 

relates to the year 1997-98. Both the appeals have been heard and 

disposed of by this Tribunal (in short, the Odisha Sales Tax Tribunal) 

by a common order dated 21.01.2002. However, the appellant had 

filed the STREV No.47 of 2003 which relates to the year 1996-97. 

Therefore, the S.A. No.113 of 2001-02 has attained its finality and not 

to be interfered by this Tribunal.  

    That the appellant against the original second 

appeal order, preferred sales tax revision before the Hon’ble High 
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Court in STREV No.47 of 2003. The said revisions were disposed of by 

order dated 13.12.2021 wherein in the Hon’ble Court without 

expressing any merit of the case, has been pleased to remit the matter 

back to this Tribunal to consider the following question of law: 

    “Whether the Tribunal ought to have decided the 

ground taken by the petitioner in the second appeal filed before it 

for the period 1996-97 that deductions towards sale of first point 

tax paid goods and tax free goods as shown in the return have not 

been allowed?” 

2.   The case at hand is that the dealer is a 

proprietorship concern and carries on business in spare parts of all 

varieties of machinery, huller parts, diesel pumps, tractors and power 

tiller, lubricating oils etc. on retail basis. The learned Assessing officer 

issued notice for appearance and in spite of repeated intimations and 

after posting several dates, the dealer failed to appear and respond to 

the notice for which the learned assessing officer finding no other way 

passed the order of assessment exparte by accepting the GTO 

disclosed as TTO and taxed the same at appropriate rate of tax. Then 

the appellant preferred first appeal before the learned Asst. 

Commissioner of Sales Tax, Puri Range, Puri (in short, ACST/FAA) but 

when the appellant did not turn up for hearing, the learned FAA 

passed the appeal order exparte and confirmed the order of 

assessment passed by the Sales Tax Officer ( in short, STO/AA) under 

Section 12(4) of the OST  Act, 1947 for the year 1996-97 and 1997-98 

raising total demands involving Rs.3,90,002.00.  

3.   So pursuant to the direction of the Hon’ble Court in 

STREV No.47 of 2003 the matter was taken up by this Tribunal to 

consider the question of law;- 

    “Whether the Tribunal ought to have decided 

the ground taken by the petitioner in the second appeal filed 

before it for the period 1996-97 that deductions towards sale of 
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first point tax paid goods and tax free goods as shown in the 

return have not been allowed?” 

4.   No cross objection is filed by the State respondent. 

5.   Heard the contentions and submissions of both the 

parties in this regard. Learned Counsel for the appellant submitted 

that now the copies of the purchase and sales details with regard to 

the amount claimed towards first point tax paid goods and tax free 

goods made in the return are filed (Xerox copies) before this Tribunal 

which were not taken into consideration by the assessing officer while 

arriving at TTO and computing tax and the first appellate authority 

also committed the error by upholding the assessment order. The 

challans with regard to the tax paid at the time of filing of return as 

well as tax collected in checkgate were also not taken into 

consideration while determining the tax liability. All these documents 

(Xerox copies) are now filed before this Tribunal on behalf of the 

appellant. So, learned Counsel for the appellant submitted to consider 

all these documents. Per contra, the learned Standing Counsel, Mr. 

M.L. Agarwal appearing for the revenue contended that the appellant 

in course of hearing of the original second appeal did not produce any 

documents in support of its appeal and only contended that no notice 

was duly served for which the appellant failed to appear before the 

forums below resulting in exparte orders. The appellant prayed for 

grant of opportunity which was turned down by the learned Tribunal. 

Thus the orders of the forums below were confirmed and the second 

appeal was dismissed.  That being aggrieved with the second appeal, 

the appellant preferred sales tax revision before the Hon’ble Court and 

the Hon’ble Court has been pleased to remit the matter for considering 

the above issue. That in course of subsequent hearing, the appellant 

applied for substitution which has been allowed by the Tribunal by 

order dated 13.05.2022, declaring Sri Subhajit Sahoo to be the legal 

heir of the proprietor late Sudhavsar Sahoo. That further in course of 

hearing the appellant has filed photo copies of statement of purchase 
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and sale register for claim of deduction of sales of first point tax and 

tax free goods. No original documents or books of accounts were 

produced. In view of the same, the claim of first point sales which has 

to be proved by the dealer in accordance to Explanation II of Section 

5(2)(A)(a)(ii) read with Section 5(2)(B). Rule 27(2-A) has been 

discharged. So learned Counsel submitted that the same have to be 

verified by the learned Assessing Officer with that of the purchase and 

sales bills. Further submission of learned Standing Counsel for the 

revenue is that with regard to tax free sales the same has to be proved 

by the appellant by producing the purchase and sale bills vis-à-vis the 

accounts for claim of deductions of tax free goods. The appellant 

claims exemption under serial 23A of the tax free schedule, the said 

schedule was effective from 01.10.1977 which reads as follows: 

    “23-A Manually operated agricultural implements 

including ploughs and components thereof, weeder, spades, phaurah, 

Hoe, Sghovels, Bill hook and Sickle.” 

    Thereafter, the above was substituted w.e.f. 

01.09.1996 vide notification No.38095-CTA-86/96-F dated 

30.08.1996 which reads as follows: 

    “23-A All the non power operated agricultural 

implements.” 

    Therefore, a part of the period of 1996-97 i.e. upto 

30.08.1996 has to be considered as per the entry set therein and 

thereafter w.e.f. 01.09.1996 till 31.03.1997. Further, submission of 

learned Standing Counsel is that it is well settled principle that 

exemption/concession is conditional, which has to be strictly 

construed and the onus lies on the dealer. 

6.   So in view of the above analysis, to our considered 

view, the matter should be remitted back to the learned assessing 

officer with the direction to pass the assessment order for the period 
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1996-97 after due verification of documents filed by dealer in 

accordance with law only on the limited issue as stated supra.  

7.   In the result, the appeal filed by the dealer is 

allowed in part. The orders of both the fora below relating to 

assessment for the period 1996-97 are hereby set aside without 

affecting the order of assessment relating to the year 1997-98. The 

assessment is to be done by the learned assessing officer within a 

period of three months of receipt of this order in accordance with the 

observations made above and that too relating to only for the period of 

1996-97 after giving a reasonable opportunity to the dealer of being 

heard. The dealer is to furnish the original documents before the 

learned assessing officer for verification of the same.   

        Dictated and Corrected by me, 
 
 

 
                         Sd/-                                                                    Sd/- 

  (Shri S.K.Rout)                                  (Shri S.K.Rout) 
Judicial Member-II                    Judicial Member-II 
 
 
       
            I agree,  
                                                                                                   
                 Sd/- 
                       (Shri M.Harichandan ) 
                 Accounts Member-I 

 


