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O R D E R 
   

   The Revenue challenges the order dtd. 31.07.2010 

passed by the learned Joint Commissioner of Sales Tax, Koraput Range, 

Jeypore (in short, „ld. first appellate authority‟) in first appeal case No. 

AAV(RGD)05/10-11 in reducing the demand to Rs.60,365.00 from  

Rs.14, 98,801.00 raised by the learned Assistant Commissioner of Sales 

Tax, Rayagada Circle, Rayagada (in short, „ld. assessing authority‟) in 

his order passed on 01.11.2009 for the assessment periods from 

01.04.2005 to 31.01.2009 under section 42 of the Odisha Value Added 

Tax Act, 2004 (in short, „OVAT Act‟). 

2.  The brief fact of the case is that the dealer-respondent carries 

on business in computers and its spare parts on retail basis at 

Rayagada. Consequent upon receipt of tax audit report concerning the 



2 
 

dealer-appellant for the aforesaid period the ld. assessing authority 

initiated audit assessment u/s. 42(3) of the OVAT Act and completed 

the same on exparte to the best of judgment on the materials available 

on the record inasmuch as the dealer-assessee didn‟t respond to the 

notice and subsequent intimations issued there-under by ld. assessing 

authority for production of books of accounts. Audit report suggested 

for initiation of proceeding u/s. 42 of the OVAT Act on the ground that 

there is discrepancy of excess stock valued Rs.1,01,305.00 detected in 

course of verification of the physical stock recorded at the time of visit 

with reference to the books of accounts maintained by the dealer and 

has suggested for disallowance of ITC to the tune of Rs.13,027.00 

availed by the dealer-assessee which is inadmissible. Learned assessing 

authority in absence of participation of the dealer-assessee in hearing 

for assessment rejected the returns filed by the dealer and enhanced 

the turnover  by Rs.10,50,000.00 over and above the turnover disclosed 

in self-assessed returns for the period and disallowed ITC claimed to the 

tune of Rs.4,44,077.00 as the dealer-assessee failed to produce related 

tax invoices before the assessing authority. Accordingly the ld. 

assessing authority raised demand of tax and penalty to the tune of 

Rs.14,98,801.00 which led the dealer-assessee to file appeal against the 

order of assessment before the first appellate authority. 

   First appellate authority on careful consideration of the 

grounds of appeal and the arguments of Sri Ravi Shankar, C.A. on 

behalf of the dealer-assessee and the  books of accounts viz. purchase 

invoices, purchase register, sale bills and sale register produced at the 
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time of appeal hearing limited the enhancement from Rs.10,50,000.00 

to Rs.1,01,305.00 on account of stock discrepancy for which the 

Authorised Agent  could not substantiate his claim in absence of stock 

accounts and confined the inadmissible ITC to Rs.16,403.00 allowing 

admissible ITC of Rs.4,38,264.74 relating to the period covered under 

the appeal for the dealer has carried forward Rs.4,141.00 to the month 

of February, 09 out of the admissible ITC of Rs.4,42,405.72. 

Accordingly the tax and penalty amount taken together has been 

reduced to Rs.61,365.00.  

3.  Being aggrieved by the order of the first appellate authority the 

Revenue has approached this Tribunal on the following grounds:- 

(i) The orders of ld. first appellate forum is erroneous, arbitrary and 

bad in law. 

(ii) The ld. first appellate authority is not justified in reducing the 

enhancement in case of established suppression. 

(iii) A registered dealer is not eligible to claim ITC when prescribed 

record u/s.20(7) of OVAT Act is not maintained. Ld. first 

appellate forum is not justified to allow ITC in absence of stock 

account. 

4.  No cross objection has been filed by the dealer-respondent. 

5.  Mr. S.K. Pradhan, learned Additional Standing Counsel (C.T.) 

appearing on behalf of the State reiterated the points raised in the 

grounds of appeal and vehemently stated that the order of the first 

appellate authority is not just and proper on the ground that the dealer 

does not maintain stock account in respect of the business. He further 

submitted that the ld. first appellate authority has not verified the 

books of accounts but allowed ITC in favour of the dealer-appellant.  
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6.  Despite service of notice to the dealer-respondent, for reasons 

best known he did not engaged a Counsel nor anyone on his behalf was 

present before this Tribunal to defend its case in this appeal. Therefore, 

this appeal is disposed of on merit in absence of dealer-respondent 

basing on the materials available on the record.  

7.   Heard the ld. Addl. S.C. (C.T.) on behalf of the Revenue 

in absence of the dealer-respondent. Gone through the grounds of 

appeal, the impugned orders of assessment and appeal, relevant 

records of appeal, assessment as well as audit visit report. The only 

question that raised in this appeal is whether the order of the appellate 

authority reducing the enhancement and allowing the claim of ITC to 

the dealer-respondent on the facts and in the circumstances of the 

case, is sustainable?  

   Having carefully considered the contentions raised on 

behalf of the Revenue and particularly when the assessee-respondent is 

not represented before us we have considered all the questions 

critically. It is contended by the Revenue that allowance of ITC in 

absence of verification and maintenance of stock by the assessee is not 

just and proper. It is pertinent to make a mention here that the dealer 

is reported to have effected purchase of goods from registered dealers on 

payment of VAT inside the State for which it has availed ITC. The books 

of accounts of the dealer-respondent were verified by the Audit Team 

and the Audit Team found out that there is inadmissible ITC to the tune 

of Rs.13,027.00 during the periods in question and has arrived at 

discrepancy of excess stock valued Rs.1,01,305.00 by calculating the 
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stock position adopting margin of profit of 8%. The Audit Visit Report (in 

short „AVR‟) has not suggested for enhancement of turnover by 

Rs.10,50,000.00 or disallowance of entire Input Tax Credit( in short 

„ITC‟) claimed by dealer. The first appellate authority on careful 

consideration found that there is inadmissible ITC of Rs.16,403.00 and 

accepted the stock discrepancy for Rs.1,01,305.00 as the Authorised 

Agent appearing on behalf of the dealer failed to explain the matter and 

the dealer maintained no stock account for the goods dealt in. It is not 

out of the place to make a mention here that our Hon‟ble High court of 

Odisha, Cuttack in the case of M/s. Bhusan Power and Steel ltd. and 

Others Vrs. State of Odisha and Other (2012) 47 VST 466 (Ori.) held 

that “.....the assessing authority is obliged under the statute to make 

the audit assessment on the basis of materials available in audit report. 

The assessing authority cannot travel beyond the materials available in 

the audit report. Utilisation of any other materials from any other 

sources in audit assessment is completely foreign to audit assessment 

and the same is not permissible.” Non-maintenance of stock account in 

respect of the business cannot be treated as the sole criteria for 

disallowing ITC claim made by the purchasing registered dealer. The 

Authorised Agent appearing on behalf of the dealer before the first 

appellate authority explained that stock register has not been 

maintained as the dealer-assessee deals in spare parts and accessories 

of computers which are very small in size and different in varieties 

which the first appellate authority accepted reasonably. The ld. Addl. 

S.C. (C.T.) could not adduce any evidence in support of the fact that the 
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allowance of claim of ITC by the ld. first appellate authority is perverse 

and without proper examination. There being thus no incongruity in 

order passed by the first appellate authority warranting interference by 

this Tribunal is upheld the order of the first appellate authority is 

upheld. 

8.  In the result, the appeal is dismissed and the order of the first 

appellate authority is confirmed.  

   Dictated and Corrected by me, 

 Sd/-  Sd/-  

     (P.C. Pathy)                (P.C. Pathy) 
      Accounts Member-I           Accounts Member-I 

 

                   I agree,  
           Sd/-  
                                          (Suchismita Misra) 

                                      Chairman 
           I agree,      
 

           Sd/-  
                                             (S. Mohanty) 

        2nd Judicial Member 
 

      

 

 


