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O R D E R 

 

 This appeal is directed against the order dated 17.09.2002 

passed by the Addl. Commissioner of Sales Tax, Northern Zone, Odisha, 

Sambalpur (in short, “first appellate authority”) in Sales Tax Appeal 

Case No. AA- 15 (SAIII)/2002-03 quashing the assessment done by the 

Asst. Commissioner of Sales Tax, Sambalpur-III Circle, Jharsuguda (in 

short, „assessing officer‟) u/S. 12(8) of the Odisha Sales Tax Act, 1947 
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(in short, „OST Act‟) in respect of the dealer-assessee pertaining to the 

tax period 1998-99. 

2.  The facts as revealed from the case record are as 

follows : 

  The dealer-assessee M/s. Ajeyendra Singh is a works 

contractor and as such he executed contractual works with M.C.L., 

Brajarajnagar. The dealer-contractor was originally assessed u/S. 12(4) 

of the OST Act for the year 1998-99 by the Sales Tax Officer, 

Sambalpur-III Circle, Jharsuguda. On verification of his books of 

account, agreements, payment certificates and TDS issued by M.C.L., 

Brajarajnagar the Sales Tax Officer determined his GTO at 

`3,77,80,140.39. He rejected the dealer‟s books of account which was 

maintained by the latter showing the expenses incurred by him towards 

labour and service charges in execution of his works contract and 

allowed deduction of `2,15,34,679.99 only from the GTO of the dealer 

towards labour and service charges . He (the assessing officer) also 

allowed deduction of `3,67,801.40 towards utilization of tax paid 

materials and completed the assessment to his best judgment. 

However, subsequently it was detected by the A.G. (Audit) that the 

dealer-assessee had executed works of maintenance, repairing and 

construction of roads at different sites of M.C.L., Brajarajnagar involving 

construction work of approach roads, boulder soiling, mooruming and 
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black topping etc. alongwith repair and maintenance thereof for which 

he was allowed deduction of `2,15,34,679.99 which on calculation came 

to 57.56% of the gross receipt of the dealer towards labour and service 

charges. As the A.G. (Audit) found that this percentage of deduction 

towards labour and service charges was quite excessive considering the 

nature of works executed by the dealer-assessee, his (the dealer‟s) 

assessment was reopened u/S. 12(8) of the OST Act. Accordingly a 

notice was issued to the dealer-contractor and this anomaly was 

confronted to him and again despite the protest, raised on behalf of the 

dealer-assessee before the assessing officer, fresh assessment was 

done and the dealer was asked to pay the balance amount of 

`11,88,696.00 towards his tax liability for the relevant period.  

3.  Being aggrieved by this order of assessment the 

dealer preferred an appeal before the first appellate authority 

contending before him that the objection raised by the A.G. (Audit) had 

no basis as the A.G. had never pointed out any new evidence in the 

assessment for reopening the case against the dealer-contractor u/S. 

12(8) of the OST Act. The dealer-contractor had rather maintained a 

detail books of account in connection with the entire works executed by 

him as per the agreement. Therefore, the question of deduction towards 

labour and service charges at a higher percentage, as observed by the 

A.G. (Audit), was never there. The first appellate authority after 
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examining the order of assessment which was challenged before him 

and considering the averments made on behalf of the dealer came to a 

conclusion that during the assessment held u/S.12(4) of the OST Act in 

respect of the dealer-assessee the books of account of the dealer was 

produced before the assessing officer and the same was thoroughly 

examined at that time vis-à-vis the nature of works executed by the 

dealer. Further there was no specific finding in the report of the A.G., 

Odisha to the effect of escapement of turnover by the dealer-assessee 

pertaining to the relevant tax period. Therefore, the first appellate 

authority restored the assessment completed u/S. 12(4) of the OST Act 

in respect of the dealer-assessee with a direction that if there was any 

excess payment by the dealer the same be refunded to him as per the 

provisions of law.  

4.  The State being aggrieved by this order of the first 

appellate authority carried the second appeal before the Tribunal on the 

grounds that the impugned order was bad in law. The assessing officer 

after considering the case on the basis of audit objection raised by the 

A.G., Odisha had raised the demand after allowing the admissible 

deduction towards labour and service charges (in favour of the dealer) 

as per the guidelines of Works Department in that regard but the first 

appellate authority without assigning any justifiable reason rejected the 

said order and restored the order of the Sales Tax officer who had 
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completed the assessment u/S. 12(4) of the OST Act though the same 

was absolutely unjust and wrong. The State thus urged before this 

forum to restore the order of the assessing officer passed u/S. 12(8) of 

the OST Act in the instant case. 

  No cross-objection has been filed on behalf of the 

dealer-assessee in this second appeal.  

5.  In course of hearing it was found that despite service 

of notice on the dealer by way of affixture as reported by the CT & GST 

Circle, Jharsuguda the dealer-assessee did not turn up to participate in 

the hearing of this appeal either through its Counsel or authorized 

representative.  As this is a pretty year old matter the appeal was heard 

from the side of the State only to be disposed of exparte on merit as per 

Rule 60(2) of the OST Rules. 

6.  On perusal of the impugned order as well as the order 

passed by the assessing officer u/S. 12(8) of the OST Act alongwith LCR 

containing the order of assessment passed u/S. 12(4) of the OST Act it 

could be gathered that in course of regular assessment the assessing 

officer had verified the books of account of the dealer-assessee and 

found that the dealer-contractor was assigned to execute works contract 

mostly of the nature of maintenance, repairing and construction of 

approach roads at different factory sites of M.C.L., Brajarajnagar and 

further the dealer had produced before him (the assessing officer) the 
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detail statements showing the payments received by him from different 

works packages entrusted to him by the contractee. The dealer-

contractor had virtually produced all the documents in connection with 

his works contract before the said assessing officer and accordingly the 

assessment was completed against him after a thorough examination of 

the nature of works executed by him alongwith other transactions 

effected by him pertaining to his works contract at the relevant period. 

Therefore, on perusal of the order of assessment passed u/S. 12(4) of 

the OST Act by the assessing officer, namely the Sales Tax Officer, 

Sambalpur-III Circle, Jharsuguda we find the same does not suffer from 

any sort of infirmity. Further it would be pertinent to mention here that 

during the relevant period Rule 4-B of the OST Act was also not in 

vogue. In the aforesaid circumstances we find absolutely no reason to 

interfere with the impugned order and as such the same is confirmed. 

7.  In the result, the appeal is dismissed. 

Dictated & Corrected by me, 

               Sd/-            Sd/-  

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        
    Chairman               Chairman 

      I agree,  
                   Sd/- 

           (Smt. Sweta Mishra) 

           2nd Judicial Member 
      I agree, 

              Sd/- 
          (Prabhat Ch. Pathy) 

         Accounts Member-I 
 


