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O R D E R 

 

 This appeal is directed against the order dated 30.01.2013 

passed by the Deputy Commissioner of Sales Tax, Sundargarh Range, 

Rourkela (in short, “first appellate authority”) in First Appeal Case No. 

AA- 3 (RL-I) ET of 2010-11 setting aside the order of assessment with 

further direction to the assessing officer to complete fresh assessment 

as per his instructions in the impugned order. 
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2.  The facts as revealed from the case record are as 

follows : 

  The dealer-assessee M/s. Sidhivinayak Ferro Ispat Ltd. 

bearing R.C. No. RLI-3542 was assessed u/S. 7(4) of the Odisha Entry 

Tax Act, 1999 (in short, „OET Act‟) for the tax period 2004-05 alongwith 

assessment u/S. 12(4) of the OST Act and that order of assessment was 

passed on 21.07.2006. Consequent upon receipt of Tax Evasion Report 

from the STO (I), Jajpur Road alleging suppression of purchase and 

sale, the assessing officer initiated reassessment u/S. 12(8) of the OST 

Act and determined the out of account sale by the dealer-assesee at 

`8,77,31,757.00. Considering the findings of the STO (Int.), Jajpur Road 

in his report and the implication of entry tax thereof, proceeding u/S. 10 

of the OET Act was also initiated against the dealer.  Since the dealer 

could not produce documentary evidence in support of alleged 

purchases of `64,04,351.00 the same was subjected to tax @ 2% as 

suggested by the investigation agency. Further the enhancement of 

`8,13,27,406.00 in the GTO towards unaccounted for purchases and 

sales, as done by the assessing officer in the assessment completed 

under the OST Act, also made the dealer liable to pay entry tax @1% 

thereon.  Accordingly the assessing officer added an amount of 

`8,77,31,757.00 to the GTO already determined at the time of its 

original assessment which ultimately came to `10,85,14,477.00. After 
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allowing deduction of `2,02,17,049.00 therefrom towards tax suffered 

purchases as allowed in the original assessment the TTO of the dealer 

was determined afresh at `8,82,97,428.00. On computation of tax at 

the appropriate rate the total tax due came to `9,52,674.00 and then 

penalty of `18,82,722.00 was imposed on the dealer u/S. 10(2) of the 

OET Act and as such the assessing officer determined its tax liability at 

`28,35,396.00 and issued a demand notice accordingly. 

  Being aggrieved by this order of assessment the 

dealer-assessee preferred an appeal before the first appellate authority. 

The first appellate authority considered the order of assessment vis-à-

vis the grounds advanced by the dealer-assessee and held that with 

reference to consequential effect of assessment under the OST Act for 

the relevant period as passed by him in the first appeal No. AA 7(RL-I) 

of 2010-11 in respect of this dealer, the assessment under the OET Act 

was to be done afresh following the result of reassessment under the 

OST Act to be done by the assessing officer for the relevant period.   

With these instructions the first appellate authority set aside the 

assessment and remitted the case to the assessing officer. 

3.  Now the State has brought this appeal before the 

Tribunal challenging the order of the first appellate authority on the 

grounds that the same is unjust and improper. The original assessment 

did not reveal any anomaly which was detected subsequently from some 
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other sources against the dealer and as such those anomalies were 

confronted to the dealer accordingly. The mismatch of closing stock 

relating to the year 2004-05 was construed as out of account sale and 

the same did not require any other documents to substantiate as the 

dealer had admitted the same. There was absolutely no irregularity 

which would have invited reopening of assessment. In the abovesaid 

circumstances the State urged before the Tribunal to set aside the 

impugned order while restoring the order of the STO.  

  No cross-objection has been filed on behalf of the 

dealer-assessee in this second appeal. 

4.  In course of hearing of the appeal it was found that 

none appeared on behalf of the dealer-assessee to participate in this 

proceeding before the Tribunal despite service of notice on the dealer by 

way of affixture as reported by the Dy. Commissioner of CT & GST, 

Rourkela-I Circle, Uditnagar which is kept in the record. Hence, the 

matter was heard exparte to be disposed of on merit as per Rule 60(2) 

of the OST Rules.  

5.  Learned Addl. Standing Counsel (CT) appearing on 

behalf of the State submitted that the assessing officer had properly 

assessed the dealer-assessee u/S. 10 of the OET Act when it came to 

their notice regarding production suppression and some other anomalies 

in its bank transactions but the first appellate authority discarded all 
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these allegations against the dealer-assessee and remitted the case to 

the assessing officer for fresh assessment. He, therefore, urged before 

this forum to set aside the order of first appellate authority and restore 

the order of assessment in the instant case. 

6.  However, it is pertinent to mention here that this 

forum while disposing of the second appeal preferred under the OST Act 

for the relevant period by the State bearing S.A. No. 98 of 2012-13 

today took into consideration the orders passed by the forums below 

under the OST Act including the allegations made against the dealer in 

detail. After elaborate discussion this forum affirmed the opinion of the 

first appellate authority that the conclusion drawn by the assessing 

officer in respect of bank transactions as out of account sale of goods 

was purely based on presumption and assumption for which he (the first 

appellate authority) set aside the order of assessment with a direction 

for fresh assessment by the assessing officer following certain 

instructions as given by him in the impugned order. Further, this forum 

also held that the order of the first appellate authority was legally sound 

for which the assessment could not be restored. The aforesaid 

observation of this forum passed in the S.A. No. 98 of 2012-13 also 

equally holds good in the present second appeal preferred under the 

OET Act by the State. 
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7.  In the result, as per the discussion made above the 

appeal preferred by the State is dismissed and the impugned order of 

the first appellate authority is hereby confirmed. Before parting with the 

case we would like to observe that the first appellate authority, 

however, omitted to specify as to within how many months the fresh 

assessment is supposed to be completed. Therefore, we are 

supplementing the same by giving a time frame of three months only to 

complete the exercise of fresh assessment in this case by the assessing 

officer from the date of receipt of this order. 

Dictated & Corrected by me, 

               Sd/-             Sd/- 

(Smt. Suchismita Misra)    (Smt. Suchismita Misra)        

    Chairman               Chairman 

      I agree,  
                    Sd/- 

           (Smt. Sweta Mishra) 
           2nd Judicial Member 

      I agree, 
               Sd/- 

          (Prabhat Ch. Pathy) 
         Accounts Member-I 

 
 

 
 

 
 

 

 
 

 
 

 
 


