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                  This appeal is directed against the order dated 

31.01.2017 passed by the learned Joint Commissioner of Sales 

Tax, Cuttack-II Range, Cuttack (hereinafter referred to as „first 

appellate authority‟) in Appeal Case No.AA-10/CST/CUCII/2016-

17, summarily rejecting the appeal filed by the present appellant 

for non-payment of 20% of disputed tax and interest at the time of 

filing of appeal relating to the material period 01.04.2011 to 

31.03.2012. 

2.  The brief facts of the case are that the dealer-appellant 

was assessed u/r. 12(1) of the Central Sales Tax (O) Rules, 1957 

(in short, „CST (O) Rules‟) by the learned DCST, Cuttack-II Circle, 

Cuttack (hereinafter referred to as „the assessing authority) 
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raising tax demand of `20,15,127.00. The dealer-appellant who 

was required to file requisite declaration form on quarterly basis 

for sale of goods u/s. 8(1) of the CST Act, 1956, did not file the 

same for which notice was issued to him in Form-IIB. In response 

to the said notice, the Counsel for the dealer appeared before the 

assessing authority and furnished statement of inter-State sale 

and original statutory declarations in Form-C for necessary 

verification. The assessing authority on verification of the 

documents and required statutory forms filed by the appellant 

found that the dealer effected sale of goods outside the State to 

the tune of `4,96,87,885.00 on which he collected CST of 

`6,52,933.00. The assessing authority further found that some of 

declarations in Form-C amounting to `12,51,933.00 were in 

proper order and two numbers of Form-C for an amount of 

`5,23,609.00 were defective, rest value of the transaction 

amounting to `4,84,35,952.00 was not supported with any 

declaration form. So, it was held by the assessing authority that 

`4,84,35,952.00 is exigible to CST @ 4% which comes to 

`19,37,438.08. The assessing authority determined the CST 

payable by the dealer at `15,64,124.00 of which he had paid 

`2,55,600.00 while filing the periodical returns. Thus, the dealer 
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was assessed to tax of `13,08,524.00 with interest @1% as per 

Rule 8(1) of the CST (O) Rules for 54 months thereon. The tax and 

interest together was determined at `20,15,127.00. 

2(a). The dealer-appellant, challenging the tax demand of 

`20,15,127.00 including interest by the assessing authority, 

preferred appeal before the first appellate authority u/r. 3(4)(a) of 

the CST (O) Rules which was summarily rejected on 31.01.2017 

for non-deposit of the 20% of the disputed tax and interest  at the 

time of filing of memorandum of appeal. The dealer-appellant 

being aggrieved with the summary rejection of first appeal by the 

first appellate authority preferred this second appeal before the 

Tribunal. 

3. In course of hearing on admission, the question of 

maintainability was raised. Learned Counsel for the appellant 

vehemently urged that learned first appellate authority without 

giving any opportunity to the appellant to deposit 20% of disputed 

tax which is mandatory for entertaining the appeal, summarily 

rejected the appeal thereby throwing away the case of the 

appellant without deciding the same on merit. He argued that the 

second appeal filed by him against the summary rejection of 

appeal by the first appellate authority is maintainable in view of 
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earlier orders of this Tribunal in case of M/s. Deep Enterprises, 

Similipada, Angul in S.A. No. 20(C) of 2011-12 and in case of M/s. 

Orbit Traders, Pilgrim Road, Cuttack in S.A. No. 225(VAT) of 

2009-10. This Tribunal in the aforementioned cases remanded the 

appeal with a direction to the first appellate authority to rehear 

and dispose of the appeal on merit after giving an opportunity of 

hearing to the dealer. He submitted the earlier orders of this 

Tribunal being binding, the present appeal should also be 

admitted and the same should be heard on merit.  

4.  Per contra, learned Standing Counsel (CT) appearing on 

behalf of the State vehemently urged that there is no illegality or 

impropriety in the impugned orders of both the forums below and 

the same have been passed on the basis of the materials available 

on record. He strenuously argued that the orders passed by both 

the forums below cannot be examined on merit as the appeal filed 

by the appellant is not maintainable. The first appellate authority 

having rejected the appeal summarily for non-deposit of 20% tax 

and interest in dispute, which is a pre-condition for entertaining 

the appeal, the present appeal against the said order is not 

maintainable. Further, refuting the contention raised by the 

learned Counsel for the appellant, he submitted that in the earlier 
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judgment the question of maintainability was neither raised nor 

decided. So, the orders cited by the appellant have no binding 

effect on this Tribunal. Summary rejection of appeal by the first 

appellate authority not being an order u/s. 77(7) of the OVAT Act 

read with Rule 22 of the CST (O) Rules, the second appeal does 

not lie against such order before this Tribunal. Therefore, the 

appeal being not maintainable should be dismissed in limine.  

5.  We have heard the rival submissions of the learned 

Counsel for the parties and gone through the materials on record. 

This appeal has been preferred against the order dated 

31.01.2017 passed by the first appellate authority, who rejected 

the appeal summarily on the ground that the appellant has not 

deposited 20% of the tax and interest in dispute. Now, the 

question arises whether the present second appeal against 

summary rejection of appeal by the first appellate authority is 

maintainable u/s. 78(1) of the OVAT Act read with Rule 22 of the 

CST (O) Rules, 1957. Before answering this question, it is relevant 

to take note of the judgment of the Hon‟ble Apex Court in the case 

of Vijay Prakash D. Mehta & Jawahar D. Mehta Vs. Collector of 

Customs (Preventive), Bombay, reported in AIR 1988 SC 2010, 

wherein their Lordships in paras-9 & 13 observed as under: 
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“9.  Right to appeal is neither an absolute right 

nor an ingredient of natural justice the principles of 

which must be followed in all judicial and quasi-judicial 

adjudications. The right to appeal is a statutory right 

and it can be circumscribed by the conditions in the 

grant...” 

“13.   It is not the law that adjudication by itself 

following the rules of natural justice would be violative 

of any right-constitutional or statutory, without any 

right of appeal, as such. If the Statute gives a right to 

appeal upon certain conditions, it is upon fulfilment of 

these conditions that the right becomes vested and 

exercisable to the appellant...”  

 
  Further, in the case of M/s. Indian Oil Corporation Vs. 

Orissa Sales Tax Tribunal, Cuttack and four others, 2009 (Supp.-

I) OLR 928, the Hon‟ble High Court of Orissa has held that- 

“In view of the above, it becomes evident that the 

appeal is a statutory right, which can be created only 

by the Legislature and it does not lie by 

acquiescence/consent of the parties or even the writ 

Court is not competent to create the appellate forum if 

not provided under the Statute. If Legislature in its 

wisdom has imposed certain conditions, like pre-

deposit for the purpose of filing or hearing of the 

appeal, the Courts are supposed to give strict 

adherence to the statutory provisions. The purpose of 
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imposing the pre-deposit condition is that right of 

appeal may not be abused by any recalcitrant party and 

there may not be any difficulty in enforcing the order 

appealed against if ultimately it is dismissed. There 

must be speedy recovery of the amount of tax due to 

the authority.”  

 
6.  It is crystal clear from the law laid down in the above 

judgments of the Hon‟ble Courts that if the legislature has in its 

wisdom imposed certain conditions like pre-deposit for the 

purpose of filing and hearing of appeal, the Courts are supposed 

to give strict adherence to the statutory provisions. The purpose of 

imposing such condition is to discourage the litigants to abuse the 

process of the Court and drag the proceeding by mere filing of the 

appeal. If statute gives a party right to appeal upon fulfillment of 

certain conditions then such right becomes vested upon the party 

only on fulfillment of such conditions. The right to appeal though 

is a statutory right, it can be taken away if the pre-condition for 

filing or entertaining the appeal is not fulfilled. In the present 

case, admittedly the dealer-appellant has not deposited 20% of 

the tax and interest in dispute as required u/s. 77(4) of the OVAT 

Act for which the first appellate authority dismissed the appeal. 

Section 78(1) of the OVAT Act says any dealer or, as the case may 
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be, the Government, if not satisfied with an order passed under 

sub-section (7) of Section 77 may, within sixty days from the date 

of receipt of such order, prefer an appeal in the prescribed 

manner to the Tribunal. The order impugned in the second appeal 

was not passed u/s. 77(7) of the OVAT Act. Therefore, the dealer-

appellant had no right to prefer second appeal u/s. 78(1) of the 

OVAT Act read with Rule 22 of the CST (O) Rules before this 

Tribunal.   

7.    In view of the aforesaid discussions, we are of the 

considered view that the appeal filed by the dealer-appellant is not 

maintainable and accordingly, the same stands dismissed.  

        Sd/-           Sd/-            Sd/- 
Accts. Member-II    2nd Judicial Member  Chairman 
 
 
Memo No. ___________/dt. _____________  
 
     Copy forwarded to the Appellant/Respondent for information. 
 
          
            Registrar,  
      Odisha Sales Tax Tribunal, 
            Cuttack. 


