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O R D E R 
 

    The State in the present appeal has assailed 

the order dated 31.08.2002 passed by the learned Addl. 

Commissioner of Sales Tax, South Zone, Berhampur 

(hereinafter called as ‘first appellate authority’) in Appeal No. 

AA- 43/ACST(Assmt.) BH-II/2002-03 thereby reversing the 

order of assessment dated 18.02.2002 passed by the Asst. 
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Commissioner of Sales Tax (Assessment), Puri Range, 

Bhubaneswar (in short, ‘assessing authority’) who raised tax 

demand of `7,93,960.00 for the tax period 1998-99 by 

exercising the power u/r. 12(5) of the Central Sales Tax 

(Odisha) Rules, 1975 (in short, ‘CST (O) Rules’).  

2.    The factual backdrop of the case is that the 

dealer-Company is an exporter of processed prawn shrimps 

and fish and also deals with prawn feeds in either reselling it 

or in utilizing it in its own captive lands situated in the 

coastal district of Balasore. The dealer was issued with 

statutory notice u/r. 12(5) of the CST (O) Rules for the year 

1998-99 for assessment and in response to such statutory 

notice, Sri P.K. Senapati, Asst. Manager (Accounts) being 

duly authorized appeared before the assessing authority 

with books of account such as purchase register, sale 

register, export register/export invoices/purchase order, 

bills of lading and letter of credit in support of export 

transactions and day-to-day stock account of the prawn/ 

fish as well as feeds. The assessing authority on 

examination of the books of account found that the dealer 

imported 1,13,600 kgs. of prawn feed from outside the 

country and purchased 5,76,000 kgs. against ‘C’ form. He 
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resold 3,42,000 kgs. to one M/s. Navodaya Traders, 

Balasore against Form-XXXIV and it utilized 3,13,609.480  

kgs. of prawn feed in its own culture. The assessing 

authority was of the view that according to law, the 

purchases made against ‘C’ form are supposed to be used in 

manufacture and processing of goods for sale; in mining; in 

generation and distribution of electricity and in other form of 

power and in packing. The dealer utilized the goods 

purchased against ‘C’ form for the purpose other than 

resale, manufacture and processing of goods for sale, 

mining, generation and distribution of electricity or any 

other form of power and in packing. The assessing authority 

importing provisions laid down in 5th proviso to Section 5(1) 

and 2nd proviso to Section 5(2)(A)(a)(ii) of the OST Act made 

the purchase value of feed but utilized in own farming 

exigible to local rate of tax thereof @ 12% deducting 4% 

which the dealer had already paid at the time of purchase 

thereon. Accordingly, the assessing authority raised tax 

demand of `7,93,960.00.   

2(a).   The dealer challenging the order of the 

assessing authority raising tax demand of `7,93,960.00 for 

the year 1998-99 preferred appeal before the first appellate 
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authority, who allowed the appeal deleting the demand 

raised by the assessing authority. The State being aggrieved 

with such finding of the first appellate authority preferred 

the present second appeal.  

 3.   We have heard the rival submissions of the 

parties, gone through the grounds of appeal vis-a-vis the 

impugned order and the materials on record. The only 

ground on which the impugned order was challenged is that 

the first appellate authority committed serious illegality in 

deleting the tax demand raised by the assessing authority. 

There is no dispute that the dealer-assessee has purchased 

5,76,000 kgs. of prawn feed against ‘C’ form and has 

imported 1,13,600 kgs. from outside the country, out of 

which he sold 3,42,000 kgs. to one M/s. Navodaya Traders, 

Balasore against Form-XXXIV and utilized 3,13,609.480 

kgs. of prawn feed in its own culture. The assessing 

authority resorting to the provisions of the OST Act made 

the prawn feeds utilized in its own culture by the dealer 

exigible to local sales tax, which was reversed in the appeal. 

Now, the question arises whether the assessing authority 

can resort to the provisions of OST Act to impose tax on the 

goods purchased against ‘C’ form. The provisions contained 
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u/s. 10A of the CST Act provides for imposition of penalty in 

contravention of the condition of the ‘C’ form. When a 

transaction is covered under the provisions of the CST Act, 

the taxing authority cannot resort to the provisions of the 

OST Act for the purpose of raising tax demand. Section 

10(d) of the CST Act provides that if any person after 

purchasing any goods for any of the purposes specified in 

clause (b) or clause (c) or clause (d) of sub-section (3) or sub-

section (6) of Section 8 fails, without any reasonable excuse, 

to make use of the goods for any such purpose, he shall be 

punishable with simple imprisonment which may extend to 

six months, or with fine, or with both; and when the offence 

is a continuing offence, with a daily fine which may extend 

to fifty rupees for every day during which the offence 

continues and Section 10A of the CST Act provides that if 

any person purchasing goods is guilty of an offence under 

clause (b) or clause (c) or clause (d) of Section 10, the 

authority who granted to him or, as the case may be, is 

competent to grant to him a certificate of registration under 

this Act may, after giving him a reasonable opportunity of 

being heard, by order in writing, impose upon him by way of 

penalty a sum not exceeding one and a half times, the tax 
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which would have been levied under sub-section (2) of 

Section 8 in respect of the sale to him of the goods, if the 

sale had been a sale falling within that sub-section. The 

proviso to Section 10A(1) says that no prosecution for an 

offence under Section 10 shall be instituted in respect of the 

same facts on which a penalty has been imposed under this 

section. So, in view of the aforesaid provisions u/s. 10(d) 

and 10A of the CST Act, the assessing authority could not 

have resorted to the provisions of the OST Act for making 

prawn feeds utilized in own culture by the dealer-Company. 

The only course available against the dealer-assessee was to 

prosecute him for such violation or impose penalty in lieu of 

such prosecution. On perusal of the impugned order of the 

first appellate authority, we find that it has deleted the tax 

demand raised by the assessing authority on the ground 

that the prawn/fish firming would come within the 

definition ‘manufacture’ u/s. 2(ddddd) of the OST Act w.e.f. 

01.03.2002 in view of the Finance Department Notification 

No. 1694-CTA-37/2001(pt)F dated 09.01.2002 vide SRO No. 

22/2002. At this juncture, we do not think it just and 

proper to deal with the question whether fish firming would 

come within the definition of manufacture or not as the 
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issue involved in the present appeal is about contravention 

of condition of Form-C by the dealer-Company. At the cost of 

repetition, it is stated here that the only remedy available to 

the taxing authority was to resort to the provision u/s. 10(d) 

or 10A of the CST Act for such violation and not making the 

sale exigible to tax resorting to the provisions of OST Act. 

4.    In view of the discussions made above, the 

appeal filed by the State being devoid of any merit stands 

dismissed and the impugned order of the first appellate 

authority is hereby confirmed. 

Dictated & Corrected by me 
 
               Sd/-                           Sd/- 
   (A.K. Das)      (A.K. Das) 
           Chairman      Chairman 
 
       I agree, 
              Sd/- 
              (S.K. Rout) 
                2nd Judicial Member 
 
       I agree, 
              Sd/- 
             (S. Mishra) 
               Accounts Member-II  
    


