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O R D E R 

 

 

  The present appeal of the dealer-appellant has been directed 

against the impugned order of learned Assistant Commissioner of 

Sales Tax, Appellate Unit, Bhubaneswar (in short, ld. FAA)  passed on 

31.01.2002 in Appeal Case No. AA 186/BH-I/2001-2002 allowing the 

appeal in part and reducing the tax demand to Rs.36,64,399.00 from 

Rs.69,58,830.00 raised by the Learned Taxing Authority, 

Bhubaneswar-I Circle, Bhubaneswar (in short, LAO) framed Under 
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Section 12(8) of the Odisha Sales Tax Act (in short, OST Act) relating 

to the year 1997-98. 

2.  Being aggrieved by the aforesaid order of ld. FAA, the 

assessee has preferred 2nd appeal before this Tribunal challenging 

the order of the ld. FAA as wrong and perverse on fact as well as 

erroneous in law.  

3.  The brief fact of the case in hand is that the dealer-assessee 

in the instant case is a public limited company engaged in the 

business of execution of works contract who also derives income from 

sale of iron scrap which is incidental to such business activities. The 

dealer-appellant was originally assessed U/s.12(4) of the OST Act for 

the impugned period on 03.08.1998 that resulted in a refund of tax of 

Rs.17,50,591.00 against which the appellant filed appeal and the ld. 

FAA remanded the case back to the LAO with a direction for re-

assessment as per the observations made in his order. However, prior 

to such order, the AG (O), while scrutinizing the assessment record 

for the impugned period detected some defects and deficiencies in the 

said assessment order and submitted an adverse report accordingly. 

The ld. STO completed the re-assessment proceeding for the 

impugned period on 24.09.2001 as per observations of ld. FAA in his 

order and also taking into consideration the objections raised by the 

AG (Audit). From the said re-assessment order passed U/s.12(8) of 

OST Act, it is revealed that during the impugned period, the assessee 

has executed different nature of works under different 
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Divisions/Principals as per agreements entered with these Principals. 

It is further revealed that during the impugned period, the assessee 

has entered into 29 numbers of agreements with different Principals 

like Executive Engineer, MC II Division No.I, Kendupatna;  Senior 

Project Manager D-II, SE Railway, Bhubaneswar; Executive Engineer, 

Puri Irrigation Division, Puri; Executive Engineer, Jagatsinghpur (R & 

B) Road, Jagatsinghpur; MD, OLIC Ltd., Bhubaneswar; Executive 

Engineer, Jajpur WRCP Division, Akhuapada; Executive Engineer, 

CDA, Cuttack; Executive Engineer, Civil Works Department, 

Paradeep Port Trust; Senior Project Manager, O.B. & C.C. Ltd., 

Bhubaneswar etc. Accordingly, the LAO found that the assessee has 

received a total gross payment of Rs.41,10,92,328.00 from different 

Principals during the impugned period in execution of works apart 

from sale of scrap of Rs.23,52,000.00, resulting in a total receipt of 

Rs.41,34,44,328.00. The LAO, after analyzing the nature of each 

work as per different contracts entered and after weighing the 

evidences furnished by the appellant, determined the GTO, TTO, Tax 

payable, Tax paid, balance tax payable etc., in respect of each project 

i.e. contractee-wise numbering to 29, thereby recorded his findings in 

each work as per contract. He also added mobilization advance 

received by the appellant treating the same to be a part of the GTO. 

All these resulted in an extra demand of Rs.69,58,830.00 by the LAO 

in his re-assessment order for the impugned period which was 

challenged by the dealer-assessee before the ld. FAA.  



4 
 

  At first appeal, after examining the case in detail with 

reference to grounds of appeal filed with books of account and other 

relevant documents produced, the ld. FAA reduced the demand to 

Rs.36,64,399.00 in the appeal order as per his following 

observations:  

i. “Addition of mobilization advance of Rs.2,53,88,219.00 by the 

LAO in the GTO was deleted and kept out of the purview of 

taxation by the Ld. FAA as the same is recoverable from the 

R.A. Bills and thus forms a part of the gross payment 

received/receivable by the assessee towards execution of works 

contract. 

ii. Deduction on account of goods suffered tax at the 1st point in a 

series of sale claimed by the appellant is allowed to the tune of 

Rs.49,89,231.00 over and above the deduction allowed in the 

re-assessment in as much as the appellant is a subsequent 

seller of these goods subject to levy of tax at the 1st point in a 

series of sales as per scheme of taxation provided under the 

Act. 

iii. Disallowance of claim of deduction towards material supplied 

by the contractee by the forum below is upheld owing to 

absence of conclusive documentary evidence. 

iv. Supply of cement having not suffered tax under the Act to the 

tune of Rs.4,03,200.00 is disallowed since the goods could not 
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be evidenced to have suffered tax under the Act and in the 

result the findings of the learned STO is approved. 

v. Disallowance of claim as regards to hire charges, drawing, 

designing and hoisting charges by the forum below is not 

interfered with in absence of conclusive documentary 

evidences. 

vi. Disallowance of escalation amount received by the contractor is 

upheld in as much as the escalation amount was received by 

the appellant for execution of works contract which needs to be 

included in the gross value of contract received during the 

impugned period. 

vii. The works executed by the appellant as reflected in Para 10, 11 

& 17 of the assessment order which is subject matter of this 

appeal are held to be works contract and accordingly taking 

into account the nature of works and materials available on 

record, 25% of the gross value of the contract is allowed 

towards labour & service charges and the rest amount is 

subjected to tax @ 8% under the Act. 

viii. Imposition of tax under the Act on sale of Iron scrap is upheld 

in the facts & circumstances of the case and the same is 

includable in the GTO & TTO of the appellant”.  
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4.  Being further aggrieved with the order of the ld. FAA, this 

second appeal has been filed by the dealer-assessee before the 

Tribunal mainly on the following grounds: 

a. Addition of escalation amount due to price increase as per bills 

received is bad in law as it relates to increase in price in labour 

and consumables not amounting to tax. 

b. Disallowance of first point ST paid goods i.e. purchase of steel 

from M/s. OSIC and from M/s. Z. Engineers Construction Pvt. 

Ltd. towards deduction is bad in law. 

c. Determination of labour and service charges by the forum below is 

in a most whimsical manner as labour charges has been fixed in 

the agreement which should have been sticked to.  

d. Taxing of the receipt on account of drawing and designing, 

hoisting and transportation charges is without any authority of 

law as these don’t constitute transfer of goods in execution of 

works contract. 

e. Disallowance of claim on account of cost of materials supplied by 

the department is without authority of law and leads to double 

taxation. 

f. Taxing of hire charges of machinery supplied by the Department 

and deducted from R.A. Bills is bad in law. 
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5.  Apart from grounds of appeal, the assessee, during the 

course of hearing, submitted additional grounds of appeal in which 

the following main additional grounds are taken:- 

A. “For that it appears that the reassessment proceeding has been 

initiated on reference to the two report vide no.RAP-09/ST/POM-

16 dated 19.11.1999 & RAP/ST/9/43 dated 13.12.1999 

submitted by the AG Audit, without independent application of 

mind of the Ld. STO and therefore the notice issued U/s.12(8) of 

the OST Act, at the behest of the A.G. Audit are without the 

authority of law & liable to be set aside. 

B. For that even though the Audit Observations made by the AG 

Audit in Audit Report no.RAP-09/ST/POM-16 dated 19.11.1999 & 

RAP/ST/9/43 dated 13.12.1999 are the subject matter of the 

present assessment, but however, the copies of such Audit 

Observations of AG Audit were never provided to the dealer 

appellant nor confronted, thereby depriving the dealer appellant 

from reasonable opportunity of being heard as well from the 

benefit of natural justice. Hence the consequence assessment is 

bad in law & liable to be set aside. 

C. For that since the present assessment has been initiated on the 

basis of the direction from the upper forum for re-examination of 

the case thoroughly afresh, the present order of assessment 

appears to be abdicated by the direction of the upper forum and 
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therefore the order of assessment dated 24.09.2001 for the period 

1997-1998 are illegal, arbitrary and liable to be set aside. 

D. For that the present assessment is not being a thought process of 

the ld. STO, which is based on the direction from the upper forum 

as well as the Audit Observation made by the AG Audit, the 

present order in absence of any independent application of mind 

of the Ld. Assessing Officer are illegal, arbitrary and liable to be 

set aside.” 

6.  The Counsel for the appellant advanced argument that the 

LAO had abdicated his discretion to the dictate of AG (Audit) and ld. 

FAA. Perusal of re-assessment order makes us to understand that 

previously the appellant was assessed U/s.12(4) of the OST Act for 

the impugned period vide order dtd.03.08.1998,resulting in a refund 

of Rs.17,50,591.00 against which he preferred appeal before the Ld. 

FAA. While the said appeal was pending, AG (O) detected some 

defects and discrepancies in the assessment order resulting in re-

opening of the case U/s.12(8) of the said Act. In the meanwhile, the 

original assessment was set-aside by the Ld. FAA for re-assessment 

of the case in the light of observations in the appeal order. Taking 

into consideration the observations of ld. FAA in his order and AG(O)  

objection, the LAO completed re-assessment U/s.12(8) of the OST Act 

for the impugned period after giving the assessee a reasonable 

opportunity of being heard which was availed by him.  
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a. As the information available in the assessment order would show 

that the dealer-appellant has appeared before the assessing 

authority in response to the notice for assessment under Section 

12(8) of the OST Act, and produced books of accounts, no 

prejudice is caused by undertaking the re-assessment to determine 

the correct tax liability, the objection of the dealer is liable to be 

rejected. 

b. Orders of authorities below do not demonstrate that the dealer had 

raised such an objection at the earliest stage proceeding. The 

assessing authority has recorded in his assessment order as 

follows: 

“…prima facie there being evidences for escapement of turnover and 

under-assessment of tax, the case was reopened U/s.12(8) of the 

OST Act and the statutory notice vide Memo No.15285 

dtd.03.12.1999 was issued and served on the dealer. In the 

meantime, the appeal order has been passed by the ld. Assistant 

Commissioner of Sales Tax, Puri Range, Bhubaneswar 

communicated vide Memo No.1091 (3) dtd.13.07.2000 in which he 

has directed for making a fresh assessment as per his observation 

discussed in his order. As per his directions, the initiation for fresh 

assessment was made vide Memo No.6843 dtd.19.07.2000. 

Responding to which the Authorized Representative and Accountant 

of the Company Shri B.N. Mishra appeared on different dates and 

produced relevant documents. As there has been a direction from 

the upper forum for a re-examination of the case thoroughly afresh, 

the re-assessment proceeding U/s.12(8) merged with this and 

accordingly the assessment is completed for 1997-98 taking into 

account audit observations made by AG (Audit) and observations 

made by the Ld. Assistant Commissioner of Sales Tax, Puri Range, 

Bhubaneswar.” 
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c. The proceeding under Section 12(8) on the basis of A.G. objection 

is a valid basis. In Bindlish Chemical and Pharmaceutical Works 

Vrs. Commissioner of Sales Tax, (1993) 89 STC 102 (Ori), the 

Hon’ble Court interpreted that the words “for any reason” in 

Section 12(8) of the OST Act are of wide import and view of the 

audit party can form basis for re-assessment under Section 12(8). 

The Hon’ble High Court of Orissa in Shyam Gudakhu Factory Vrs. 

State of Odisha, 76 (1993) CLT 487, observed as follows: 

“… We shall first deal with the scope of reopening under Section 

12(8) of the Act. As observed by the apex Court in Sales Tax Officer, 

Ganjam Vrs. Uttareswari Rice Mills, (1972) 30 STC 567 (SC), the 

power to take resort to Section 12(8) is only available where there is 

reason existing for doing so, and existence of the reason that the 

turnover of an assessee has escaped assessment or has been 

under-assessed is the sine qua non for initiation of the proceeding. 

This aspect has been highlighted by us in State of Orissa Vrs. 

Ugratara Bhojanalaya, SJC No.43 of 1988 disposed of on 

03.07.1992 [(1993) 91 STC 76 (Ori)], that the use of the words „if for 

any reason‟ shows that legislative intent is to confer wide discretion 

on the assessing officer to reopen a proceeding. But it has to be 

borne in mind that „no reason‟ is not equivalent to „any reason‟. The 

expression „any reason‟ means any legally tenable reason and not 

any fanciful or imaginary reason. 

In the case at hand it cannot be said that the assessing officer 

acting on the basis of A.G.‟s report had no legally supportable 

reason to initiate the re-assessment proceeding. …” 

d. In Larsen & Toubro Ltd. Vrs. State of Jharkhand, Civil Appeal No. 

5390 of 2007, disposed of on 21.03.2017 [(2017) 103 VST 1 (SC)], it 

has been held by the Hon’ble Supreme Court of India that: 
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“22. There are a catena of judgments of this Court holding that 

assessment proceedings can be reopened if the audit objection 

points out the factual information already available in the 

records and that it was overlooked or not taken into 

consideration. Similarly, if audit points out some information or 

facts available outside the record or any arithmetical mistake, 

assessment can be re-opened.” 

iii. Sub-section (8) of Section 12 of the OST Act employs the 

words “proceed to assess the amount of tax due from the 

dealer in the manner laid down in sub-section (5) of this 

section”. Sub-section (5) uses the expression “a reasonable 

opportunity of being heard”. In interpreting the expression, 

the Hon’ble High Court has been pleased to hold in State of 

Orissa Vrs. Sri Gurumurty Patra, (1973) 31 STC 160 (Ori) that 

the notice under Section 12(5) is not mandatory and only 

requirement is to render opportunity of hearing. In the 

present case, the appellant-dealer was given opportunity to 

present its case and place materials before the assessing 

authority as also before the first appellate authority. The 

Hon’ble High Court in the matter of Sri Babulal Manjee Meheta 

Vrs. Commissioner of Sales Tax, (1992) 84 STC 220 (Ori) has 

been pleased to observe that service of notice is not condition 

precedent for initiation of proceeding under Section 12(8) of 

the OST Act. But in the present case, proper notice was 

served on the dealer duly, accepting which it appeared and 

was made known about the objection raised in the audit 

report. Moreover, in the present case, the notice for re-

assessment under Section 12(8) of the OST Act was never 

challenged before any Court nor any objection was raised with 

regard to the same before the assessing authority. The 
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appellant-dealer waited for outcome of the demand; thereafter 

filed the first appeal. 

e. This Tribunal finds that there exists reason to proceed with the 

assessment basing on the A.G. audit objection which is a valid 

basis to determine the correct tax liability under Section 12(8) of 

the OST Act. Moreover, Section 12(8) of the OST Act speaks that “if 

for any reason, the turnover of a dealer for  any period to which 

this Act applies has escaped assessment or has been under-

assessed…..the Commissioner…. may proceed to assess the 

amount of tax due…..” The set aside order given by the ld. FAA 

against the original assessment made by the LAO U/s.12(4) of the 

OST Act is nothing but a direction for re-assessment due to under-

assessment made by the LAO that now merged with the proceeding 

initiated U/s. 12(8) of the OST Act based on AG (Audit) objection 

which to our considered opinion is technically correct and doesn’t 

warrant any interference. 

f. Such being the position, we are of the considered opinion that the 

contention that the assessing authority had abdicated his 

discretion is liable to be repelled.  

g. Since the subject-matter fell well within the scope of “under-

assessment” warranting re-assessment under Section 12(8) of the 

OST Act, there is no infirmity in exercise of jurisdiction by the 

assessing authority. Accordingly, the grounds taken by the ld. 

Counsel for the assessee on this score don’t hold good and is 

rejected.  

  Now coming to the factual disputes raised by the ld. 

Counsel as per main grounds of appeal, it is observed as follows:  
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a. Both the forums below have disallowed materials supplied by 

the Department towards deductions while determining TTO due 

to want of conclusive documentary evidences. However, we 

observed that the assessee should have been given reasonable 

opportunity to produce necessary documents to this effect as he 

has executed different nature of work as per 29 different 

agreements entered with Principals.  

b. The forums below have disallowed claim as regards to hire 

charges, drawing, designing and hoisting charges in the 

absence of conclusive evidence. In this connection, it is 

reiterated that such deductions are allowable as per Hon’ble 

Apex Court Judgment in case of Gannon Dunkerly & Co. and 

others Vrs. State of Rajasthan reported in (1993) 88 STC 204 

(SC). Accordingly, the LAO is to be directed to re-examine the 

above claim with reference to the books of account and other 

relevant documents of the assessee in order to reach to a 

reasonable conclusion.  

c. The forums below have added escalation amount received by 

the assessee to the GTO and TTO which was agitated by the Ld. 

Counsel as it relates to labour and service charges and 

consumables. In the absence of required books  of account and 

relevant agreements, this Tribunal couldn’t reach to a fair 

conclusion on the issue which is to be re-examined by the LAO 

taking into account the nature of work executed and materials 

involved therein so as to determine deduction towards labour 

and service charges. Similar is also our findings on allowance of 

deductions towards labour and service charges on the works 

executed as per other agreements. 

 d. It is observed that the forum below has disallowed purchase 

of cement valued Rs.4,03,200.00 from M/s. L & T Ltd., Madhya 
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Pradesh towards deductions as no state tax has been paid on it. The 

assessee has claimed the above amount towards deductions as these 

relate to inter-state work not liable for state tax as per judgment of 

Hon’ble Apex Court noted supra. The Apex Court in the said case i.e. 

M/s. Gannon Dunkerley Vrs. State of Rajasthan reported in 88 STC 

204 (SC) has held that: 

 “The legislative power of the States under entry 54 of the State List is 

subject to two limitations- one flowing from the entry itself which 

makes the said power “subject to the provisions of entry 92-A of List 

I” , and the other flowing from the prohibition contained in article 

286. Under entry 92-A of List I, Parliament has the power to make a 

law in respect of taxes on sale or purchase of goods other than 

newspapers where such sale or purchase takes place in the course of 

inter-State trade or commerce. The levy and collection of such tax is 

governed by article 269. This shows that the legislative power under 

entry 54 of the State List is not available in respect of transactions of 

sale or purchase which take place in the course of inter-State trade or 

commerce. Similarly clause (1) of article 286 prohibits the State from 

making a law imposing or authorizing the imposition of a tax on the 

sale or purchase of goods where such sale or purchase takes place (a) 

outside the State or (b) in the course of the import of goods into or 

export of the goods out of the territory of India. As a result of the said 

provision, the legislative power conferred under entry 54 of the State 

List does not extend to imposing tax on a sale or purchase of goods 
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which takes place outside the State or which takes place in the 

course of import or export of goods. In view of the aforesaid 

limitations imposed by the Constitution on the legislative power of the 

States under entry 54 of the State List, it is beyond the competence of 

the State Legislature to make a law imposing or authorizing the 

imposition of a tax on transfer of property in goods involved in the 

execution of a works contract, with the aid of sub-clause (b) of clause 

(29-A) of article 366, in respect of transactions which take place in 

the course of inter-State trade or commerce or transactions which 

constitute sales outside the State or sales in the course of import or 

export. Consequently, it is not permissible for a State to frame the 

legislative enactment in exercise of the legislative power conferred by 

entry 54 in State List in a manner as to assume the power to impose 

tax on such transactions and thereby transgress these constitutional 

limitations.” 

  In this regard, we also follow the case laws in BHEL Vrs. 

Union of India and others (1996) 4 SCC 230 and Sawhney Steel and 

Press Works Ltd. Vs. CTO (1985) 60 STC 301 (SC) to conclude that 

inter-State sales are to be deleted from the purview of local Sales tax 

Act, 1947. However, in the absence of books of accounts, we could 

not reach to a fair conclusion as to whether the claim of inter-state 

purchase of goods is genuine or not and thus, we remit back to the 

LAO to re-examine the above claim with reference to books of 
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accounts and other relevant documents together with the agreements 

to adjudicate in a proper rational manner. 

 Accordingly, it is ordered. 

7.  The appeal filed by the dealer-appellant is allowed in part and 

the case is remanded to the LAO to re-compute the tax payable by the 

appellant taking into consideration the observations made herein above 

and pass fresh order preferably within three months from the date of 

receipt of this order, after giving the appellant a reasonable opportunity 

of being heard. The cross objection filed by the State-respondent is 

disposed of accordingly. 

Dictated & corrected by me, 

     Sd/-            Sd/-    

     (Srichandan Mishra)                           (Srichandan Mishra) 

   Accounts Member-II              Accounts Member-II     
   

   I agree, 
 Sd/- 

                                                                                        (A.K. Das)  
                                                                                        Chairman 

 
   I agree, 

 Sd/- 
                 (S.K. Rout) 

                                                                                       2nd Judicial Member 


